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WILL KINARD VS. UNITED STATES 


A. In the District Court of the United States for the District of 

Columbia 

Criminal No. 58786 

United States of America 

vs. 

Will Kinard 

j 

Notice of appeal 

Will Kinard, District Jail, District of Columbia, i Juan R. 
Quijano & Eugenio M. Fonbuena, 1030 Earle Building; Washing¬ 
ton, D. C. Offense, Murder in the First Degree. Date of judg¬ 
ment, April 30, 1937, date when motion for new trial was denied. 
Brief description of judgment or sentence, Verdict of thp jury was 
guilty of murder in the first degree, and was sentenced ;to be elec¬ 
trocuted on November 5, 1937. Name of prison where no^v* confined,, 
if not on bail, District Jail, District of Columbia. 

I, the above-named appellant, hereby appeal to the Court of Ap¬ 
peals of the District of Columbia from the judgment above-mentioned 


on the grounds set forth below. 


Will Kinard, Appellant . 
Quijano & Fonbuena, 

By Eugenio M. Fonbuena, 
Attorney for Appellant. 


Date May 11, 1937. 

Let this notice of appeal issue, and the same to be filed without 
payment of the usual costs. 

[seal] (Signed) F. Dickinson L$tts, 

. , Justice. 

A true copy. 

Test: Charles E. Stewart; Clerk. 

By John Alexander, Asst. Clerk. 

i 

Grounds of appeal 

1. The court should have instructed the jury as to the law of good 
character in the above entitled cause in view of the fact that there- 
was evidence of good character introduced in evidence on behalf of 
the defendant. 

2. The fact that the evidence for the prosecution and for the 
defense are contradictory, and that there was evidence of good char¬ 
acter on behalf of the defendant should have been sufficient to cause 
a reasonable doubt in the minds of the jury, and the defendant should 
have been given the benefit of that doubt. 

3. The court erred in admitting an alleged record in evidence 
against the defendant by the prosecution inasmuch as the charge 
upon which the said record arose was dismissed for non-prosecution. 

4. That the court erred in refusing to instruct the jur^ as to the 
possibility of a verdict of manslaughter inasmuch as therfc was evi¬ 
dence of provocation adduced during the trial both for the prosecu¬ 
tion and for the defendant. 

B. In the District Court of the United States for the District 
of Columbia. United States v. Will Kinard. Notice of Ap¬ 
peal. United States Court of Appeals for the District of Columbia- 
Filed May 11, 1937. Moncure Burke, Clerk. Juan R. Quijano y 
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WILL KINARD VS. UNITED STATES 


Eugenio M. Fonbuena, 1030 Earle Building. Attorneys for De¬ 
fendant. 

C. In the District Court of the United States for the 

District of Columbia 

Criminal Case No. 58-786 


United States, plaintiff 
vs. 

Will Kinard, defendant 


District of Columbia, ss: 


Affidavit 


Will Kinard, being first duly sworn on oath, deposes and says that 
he was convicted of first degree murder and was a citizen of the 
United States prior to his conviction; that he was sentenced on April 
30,1937, to be electrocuted on November 5. 1937; that he is the appel¬ 
lant in the above-entitled cause; that appellant believes that he has 
good grounds for an appeal, and that he is entitled to the redress he 
seeks; that he has no money or other property or other income and 
cannot borrow the monev sufficient to deposit with the Clerk of the 
court for the usual costs of this appeal, nor can he give security for 

the same. i vrr-n T -* i 

Will Kinard. 

Will Kinard. 

Subscribed and sworn to before me this lltli day of May 1937. 
[seal] (Signed) Philip F. Biggins, 

Notary Public , D. C. 

A true copy. 

Test: 

Charles E. Stewart, Clerk. 

By John Alexander, Asst. Clerk. 

D. In the District Court of the United States for the District 

of Columbia. United States v. Will Kinard. Affidavit. 
United States Court of Appeals for the District of Columbia. Filed 
May 11, 1937. Moncure Burke, Clerk. Juan R. Quijano, Eugenio 
M. Fonbuena, 1030 Earle Building, Attorneys for Defendant. 


E. 


In the District Court of the United States for the 

District of Columbia 


Clerk’s statement of docket entries to accompany duplicate notice 
of appeal to the Court of Appeals. 

Criminal No. 58786 

United States of America 
vs. 

Will Kinard 


Indicted for First Degree Murder 

1936 

Dec. 16—Presentment and indictment filed. 

Dec. 18—Arraigned, Plea Not Guilty, Ind. read. 
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1937 

Apr. 14—Jurors from Criminal Division No. 2, sworn <^n voir dire. 

Jury Sworn and respited until tomorrow. 

Apr. 15—Trial resumed. Same jury. Verdict. Guilty of Murder in 
the First Decree. Deft, granted 10 davs within which to 
file a motion for a new trial. Deft, remanded. 

Apr. 19—Motion for a new trial filed. 

Apr. 30—Motion for a new trial argued and overruled. $entenced to 
death, by electrocution to take effect November 5, 1937. 
(Letts. J.) 

Date, May lltli. 1937. 

Attest: 

Charles E. Stewart, Clerk . 

[seal] By John Alexander. Assistant Clerk . 

F. District Court of the United States for the District of 

Columbia 

Criminal No. 58786 
United States 


Will Kinard 

United States of America, 

District of CoLtmb• '<i % 

Be it remembered, that in the District Court of the United States 
for the District of Columbia, at the Citv of Washington, in said 
District, at the times hereinafter mentioned, he following papers 
were filed and proceedings had. in the above-entitled cause, to wit: 

1 Indictment 

i 

Filed in open court Dec. 16, 1936 

| 

District Court of the United States for the District of Columbia 

Holding a Criminal Term 
October Term, A. D. 1936 

i 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one Will Kinard, on, to wit. the sixth day of November, 1936, 
and at the District of Columbia aforesaid, contriving and intending 
to kill one Laura Kinard, then and there being, feloniously, wilfully, 
purposely, and of his deliberate and premeditated malice, did dis¬ 
charge and shoot off a certain bullet out of a pistol held i|n the hand 
of him, the said Will Kinard, into the chest of the said Laijra Kinard, 
and thereby did give to the said Laura Kinard, in and upon her 
chest, a certain mortal wound; and did discharge and shoot off a 
certain other bullet out of a pistol held in the hand of him, the said 
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Will Kinard, into the chest of the said Laura Kinard, and thereby 
did give to the said Laura Kinard, in and upon her chest, a certain 
other mortal wound; and did discharge and shoot off a certain other 
bullet out of a pistol held in the hand of him, the said Will Kinard, 
into the chest of the said Laura Kinard, and thereby did give to 
the said Laura Kinard, in and upon her chest, a certain other mortal 
wound, of which said mortal wounds she, the said Laura Kinard, 
on, to wit, the said sixth day of November, 1938, did die. 

2 And so the Grand Jurors aforesaid, upon their oath afore¬ 
said, do say: 

That he, the said Will Kinard, in the manner and by the means 
aforesaid, feloniously, wilfully, purposely, and of his deliberate and 
premeditated malice, did kill and murder the said Laura Kinard; 
against the form of the statute in such case made and provided, and 
against the peace and government of the said L T nited States. 

Harry L. Underwood, 

Assistant Attorney of the United States 

in and for the District of Columbia . 

(Endorsed:) Criminal No. 58786. United States vs. Will Kinard. 
First Degree Murder. A true bill. Ralph G. Wilson, Foreman. 

District Court of the United States for the District of Columbia 

Friday, December 18" A. D. 1936. 
The Court resumes its session pursuant to adjournment. Mr. 
Justice Gordon, presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail, and by his attorneys Juan R. Quijano and 
Eugenio M. Fonbuena, Esquires; whereupon the defendant being 
arraigned upon the indictment, pleads not guilty thereto, and for 
trial puts himself upon the country, and the Attorney of the United 
States doth the like. 

3 Order for appearance 

Filed December 18, 1936 

******* 

The Clerk of said Court will enter our appearance for the de¬ 
fendant. 

Juan R. Quijano, 

Eugenio M. Fonbuena, 
Attorneys for Defendant . 

District Court of the United States for the District of Columbia 

Thursday, April 15" A. D. 1937. 

The Court resumes its session pursuant to adjournment. Mr. 
Justice Letts, presiding. 

******* 

Come again the parties aforesaid, in manner as aforesaid, and the 
same jury that was respited in this case yesterday; whereupon after 
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hearing the arguments of Counsel in full, and the charge of the 
Court, the said jury retire to consider of their verdict, and return¬ 
ing into Court and being asked if they have agreed upoii a verdict, 
upon their oath say that the defendant Will Kinard }s guilty of 
Murder in the First Degree; and thereupon the defendant is granted 
ten days within which to file a motion for a new trial; whereupon the 
defendant is remanded to the Washington Asylum and Jail. 

i 

4 Memorandum 

April 19,1937. Motion for new trial filed. j 

District Court of the United States for the District of Columbia 

i 

Friday, April 30" Ai D. 1937. 

The Court resumes its session pursuant to adjournment. Mr. 
Justice Letts, presiding. 

****** * 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail, and by his attorney Eugenio MJ Fonbuena, 
Esquire; whereupon the defendant’s Motion for a new tt*ial coming 
on to be heard, after argument by counsel, is by the Court over¬ 
ruled, to which action of the Court the defendant by His attorney 
prays an exception which is accordingly noted; whereupon it is de¬ 
manded of the defendant what further he has to say why the sen¬ 
tence of the law should not be pronounced against him, and he says 
nothing except as he has already said; 

SENTENCE 

It is considered by the Court, and the sentence of the law is that 
you, Will Kinard, for the offense of murder in the first degree 
whereof you have been found guilty, be and you are liereby sen¬ 
tenced to the punishment of death by electrocution; and it is 

Ordered that you, Will Kinard, be forthwith taken to the Wash¬ 
ington Asylum and Jail, otherwise known as the District Jail, in 
the District of Columbia, from whence you came, and 

5 there be kept in close confinement; and that on the j 5th day of 
November, A. D. 1937, you be taken to the place prepared for 

your execution within the walls of the said Washington Asylum and 
Jail, and that then and there, between the hours of ten o’clock ante 
meridian and two o’clock post meridian, you be electrocuted by the 
causing to pass through your body a current of electricity of suffi¬ 
cient intensity to cause your death, and that the application of such, 
current shall be continued until you are dead, and may God have 
mercy on your soul. 

It is further ordered that a certified copy of this sentence shall be 
transmitted by the Clerk of the District Court of the United States 
for the District of Columbia to the Superintendent of the aforesaid 
Washington Asylum and Jail not less than ten days pnor to the 
time fixed in this sentence of the Court for the execution of the same. 

Signed this 30th day of April, A. D. 1937. 

F. Dickinson Letts, Justice. 
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Tuesday. May 11, A. D. 1937. 

The Court resumes its session pursuant to adjournment. Mr. 
Justice Letts, presiding. 

******* 

It is ordered, that the defendant Will Kinard, be and he hereby is 
authorized to prosecute his appeal in this case without the prepay¬ 
ment of costs and the Clerk of the Court is hereby authorized and 
directed to prepare the record on appeal and to perform such other 
services as the duties of his office may require, without such prepay¬ 
ment of costs. 

6 Notice of appeal 

Now comes the defendant herein by his attorneys, Juan R. Quijano, 
Esquire, and Eugenio M. Fonbuena, Esquire, and files a notice of 
appeal in this case; whereupon a copy of said notice of appeal and 
a copy of the docket entries are forwarded this day to the Clerk of 
the United States Court of Appeals for the District of Columbia. 

7 Notice of appeal 

Filed May 11, 1937 

******* 

Will Kinard, District Jail. District of Columbia. Juan R. Quijano 
& Eugenio M. Fonbuena, 1030 Earle Building, Washington. D. C. 
Offense Murder in the First Degree. Date of judgment April 30, 
1937, date when motion for new trial was denied. Brief descrip¬ 
tion of judgment or sentence Verdict of the jury was guilty of mur¬ 
der in the first degree, and was sentenced to be electrocuted on 
November 5, 1937. Name of prison where now confined, if not on 
bail District Jail. District of Columbia. 

I. the above-named appellant, hereby appeal to the Court of Ap¬ 
peals of the District of Columbia from the judgment above-mentioned 
on the grounds set forth below. 

Will Kinard, Appellant. 

Quijano & Fonbuena, 

By Eugenio M. Fonbuena. 

Attorneys for Appellant. 

Date Mav 11. 1937. 

* 


Let this notice of appeal issue, and the same to be filed without pay¬ 
ment of the usual costs. 


F. Dickinson Letts, Justice. 


Grounds of appeal 

1. The court should have instructed the jury as to the law of good 
character in the above-entitled cause in view of the fact that there 
was evidence of good character introduced in evidence on behalf of 
the defendant. 

2. The fact that the evidence for the prosecution and for the de¬ 
fense are contradictory, and that there was evidence of good charac¬ 
ter on behalf of the defendant, should have been sufficient to cause 
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a reasonable doubt in the minds of the jury and the defendant 
should have been given the benefit of that doubt. 

3. The court erred in admitting an alleged record in evidence 
against the defendant by the prosecution inasmuch as fhe charge 
upon which the said record arose was dismissed for non-prosecution. 

4. That the court erred in refusing to instruct the jur^ as to the 
possibility of a verdict of manslaughter inasmuch as thej'e was evi¬ 
dence of provocation adduced during the trial both for tl|ie prosecu¬ 
tion and for the defendant. 

8 Affidavit j 

Filed Mav 11, 1937 

* * * * # » j * 

District of Columbia, bb: 

Will Kinard, being first duly sworn on oath, depose^ and says 
that he was convicted of first degree murder and was a citjizen of the 
United States prior to his conviction: that he was sentenced on April 
30.1937. to be electrocuted on November 5, 1937; that he is! the appel¬ 
lant in the above-entitled cause; that appellant believes that he has 
good grounds for an appeeal and that he is entitled to the| redress he 
seeks; that he has no money or other property or other income and 
cannot borrow the money sufficient to deposit with the Clerk of the 
court for the usual costs of this appeal, nor can he give security for 
the same. j 

Will Kinard. 

Subscribed and sworn to before me this 11th day of May, 1937. 

[seal] Philip F. Biggins 

Notary Public* D. C. 

Order extending time within which to settle bill of exceptions 


* 


Filed May 27. 1937 


* 


On motion of the United States and of defendant, and for 


good cause shown, it is by the Court, this 27th day of May, 1937, 
ordered: 

9 1. That the time for settlement of the Bill of Exceptions in 

the above-entitled cause be. and the same is hereby], extended 
to and including the 1st day of September, 1937. 

2. That the defendant shall file his Bill of Exceptions o}i or before 
the 2Gth day of June, 1937. 

3. That the United States of America shall file it^ proposed 
amendments, if any, to the Bill of Exceptions on or before the 19th 
day of July, 1937. 

F. Dickinson Letts.; Justice. 


I consent : 

Eugenio M. Fonbuena, 

Attorney for Defendant. 


10686—37-2 
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Assignments of error 
Filed June 26, 1937 

******* 

Comes now the defendant by his attorneys Juan R. Quijano and 
Eugenio M. Fonbuena and for assignments of error on appeal states 
that the Court below erred : 

1. In failing to instruct the jury as to the law of good character. 

2. In failing to instruct the jury that if contradictory evidence 
coupled with evidence of good character were adduced during the 
trial for the defendant, as in this case, and the said contradictory 
evidence and evidence of good character are such that they may 
raise a reasonable doubt in the minds of the jury, then the defendant 

should have the benefit of that doubt. 

10 3. In admitting in evidence the testimony of Officer Everett 
Grimes in connection with an alleged record which arose out 

of a charge against the defendant in the Police Court of the District 
of Columbia inasmuch as such charge was dismissed for nonprosecu¬ 
tion. 

4. In refusing to grant defendant's prayer No. 1. 

5. In instructing the jury as a matter of law that in the judgment 
of the Court the facts as revealed in the evidence adduced during 
the trial were not of such a nature and character as to sustain a ver¬ 
dict of manslaughter and thereby instructed the jury to render a 
verdict of either Guilty of Murder in the First Degree, or Guilty of 
Murder in the Second Degree, or Not Guilty. In this particular case 
the evidence showed that there was provocation. 

Juan R. Quijano, 

Eugenio M. Fonbuena, 
Attorneys for Appellant. 

District Court of the United States for the District of Columbia 

^ Friday, July 30", A. D. 1937. 

The Court resumes its session pursuant to adjournment. Mr. Jus¬ 
tice Luhring, presiding. 

******* 

Now comes here the defendant by his attorneys Juan R. Quijano, 
Esquire, and Eugenio M. Fonbuena, Esquire, and prays the Court 
to sign, and make a part of the record his Bill of Exceptions taken 
during the trial of the case and filed with the Court on the 28th day 
of July, A. D. 1937, which is accordingly done. 

11 Designation of record 

Filed June 26, 1937 

******* 

The clerk of this Court will please make up the record for the 
Court of Appeals to consist of the following: 

1. The indictment. 

2. The plea. 

3. Appearance of attorneys for defendant. 
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4. The verdict of the jury. 

5. The filing of motion for a new trial. 

6. Motion argued and ruling of the Court. 

7. Leave of Court to file Notice of Appeal. 

8. Notice of Appeal filed with affidavit, Forma Pauperis. 

9. Order extending the time within which to file bill of exceptions. 

10. Assignments of Error. 

11. Bill of Exceptions. 

12. This designation of record. 

Juan R. Quijano, (Ej^IF) 
Eugenio M. Fonbuena, 

Attorneys for Appellant. 

Service of copy acknowledged this 26th day of June, 1937. 

Leslie C. Garnett. 

Approved: 

F. Dickinson Letts. Justice . 

12 District Court of the United States for the District oi Columbia 


United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the United 
States for the District of Columbia, hereby certify thej foregoing 
pages numbered from 1 to 11, both inclusive, to be 4 true and 
correct transcript of the record, according to directions | of counsel 
herein filed, copy of which is made part of this transcript, in cause 
entitled United States vs. Will Kinard, Criminal No. 58786, as the 
same remains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 3rd day of August, 1937. 

[seal] Charles E. Stewart, 

Clerk. 

By Chas B. Coflin, 

Assistant Clerk. 


13 In the District Court of the United States for the 

District of Columbia 

(Holding a Criminal Term) 

Criminal No. 58,786 

United States of America 

vs. 

Will Kinard 

United States Court of Appeals for the District of Columbia. 
Filed Aug. 9, 1937. Moncure Burke, Clerk. 

BUI of exceptions 

Be it remembered, that this case came on for trial op April 14 
and 15, 1937, before Mr. Justice F. Dickinson Letts and a jury in 
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the District Court of the United States for the District of Columbia. 
To maintain the issues upon its part joined, the United States intro¬ 
duced the following evidence and the following proceedings were 
had: 

Christopher J. Murphy was produced as a witness on behalf of 
the United -States and, having been first duly sworn, testified as 
follows: 

That he was and had been, for twenty odd years, a practicing 
physician and surgeon in the District of Columbia: that he had also 
been for a little over six years Deputy Coroner, in which capacity 
he had performed probably thousands of autopsies: that on Novem¬ 
ber 7. 1936, at 11 A. M., at the District Morgue, he performed an 
autopsy upon a body identified to him as the body of Laura Kinard. 

It was stipulated and agreed by and between counsel in open court 
in the presence of the defendant that the body upon which Dr. 
Murphy performed the aforesaid autopsy was in fact the body of 
the Laura Kinard mentioned in the indictment. 


The witness further testified that the autopsy revealed that Laura 
Kinard was a colored woman about 27 vears of age: that she weighed 

that she was clothed 
undergarments: that 

/ A 4. W ' C m 7 

there were four holes in the dress in an area an inch to tlie right and 
1 y 2 inches to the left of the midline, 7 inches below the supra-sternal 
notch; that there were powder marks impregnated in the cloth 
14 of this dress: that there was a hole in the middle of the 


187 pounds and was 5 feet. 7 inches m height; 
with a black dress, slippers, stockings, and 


dress, the cuff of the left arm 4 inches below the acromion; 
that there was a hole in the right axillary fold in the dress with 
powder marks and burns; that there was a hole in the back of the 
dress; that there were 5 holes in the slip under the dress in the center, 
with powder marks and burns about the holes: that the perforations 
in the dress coincided with gunshot wounds on the body: that for the 
purpose of explanation, witness would refer to the wounds by number, 
but that did not mean anything with respect to the order in which 


they were fired, because witness did not know that: that the wounds 

V 7 ___ ' 

were as follows: No. 1. That witness removed a copper-coated slug 
that fell from the clothing while removing the clothes from the 


bodv: that he did not know where this slug came from, but as far 
as he could make out it was one of the shots which had passed through 
the body; that gunshot wound No. 1 was a wound of entrance 1 inch 
to the left of the anterior axillarv fold on the right side and 3 inches 
below the suprasternal notch; that this bullet took a course from 
above, down, backward, from right to left and exited 1 inch to the 


left of the anterior supraspinal on the left side; in other words, this 
bullet took a course from right to left through the lower chest and 
upper part of the abdomen and passed through the diaphragm and 
liver. Witness testified that gunshot wound No. 2 had an entrance 
y 2 inch below the left collar bone on the mid-clavicular line and 
exited from the posterior axillary fold 2 inches below the angle on 
the left side; that the course was from above, downward, and passed 
about in the same plane as the wound of entrance. The witness 
further testified that gunshot wound No. 3 had a wound of entrance 
8 inches below the suprasternal notch which is the junction of the 
two collar bones with the breast bone, in other words, the hollow 
right above the breast bone, and this bullet exited 2 inches to the 
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left of the midline of the spine, 9 inches below the napes of the neck. 
The witness testified that gunshot wound No. 4 had an entrance in 
the midsternal line. 10 inches below the suprasternal notch and was 
removed by him from the lumbar muscles of the back on the left side 
on about the same level as the wound of entrance: that the 
15 course of this bullet was from forward, backward, passing 
through the diaphragm and lung in the same plane. The 
witness testified that gunshot wound No. 5 had an entrance 12 inches 
below the suprasternal notch which would make it in the lupper part 
of the abdominal cavity. 3 inches to the right of the midline; that 
this bullet took a course downward, striking the internal surface 
of the ilium, and was removed from the center of the fold of the 
buttocks; that this bullet was deflected by striking the! inner side 
of the bone; that it took a course straight down and jthen back. 
The witness further testified that gunshot wound No. G wjfts the gun¬ 
shot wound that entered the left arm 3 inches below the shoulder and 
exited S 1 /? inches below the shoulder; that the course of this bullet 
was upward and backward, passing through the large bbne of the 
arm just below the humerus, fracturing it in its course!; that this 
bullet was removed by witness from over the shoulder j blade just 
above the spine. The witness testified that the cause of d^ath in this 
case was gunshot wounds of chest and abdomen, injuring internal 
organs causing hemorrhage and shock; that four of t^e wounds 
described by the witness might have been fatal wounds; that the 
wound in the arm was not necessarily a fatal wound and! the bullet 
in the right side of the abdomen that struck a course downward 
and was deflected backward and removed from the buttocks was 
not necessarily fatal. Witness further testified that the presence of 
powder about the gunshot wounds as described in the fijont of the 
dress indicated that the gun was discharged at a close range, a range 
within 18 inches of the body, that witness reached this conclusion by 
the use of the paraffin test and by experiments which he had per¬ 
formed in the course of his duties as Deputy Coroner. 

On cross examination, the witness testified that his ! deduction 
would be that the gun was held about 18 inches from the body. 

Thereupon, Lewis E. Hazard was produced as witness! on behalf 
of the United States and, having been first duly sworii, testified 
as follows: 

That he was photographer and finger print man for the Detective 
Bureau at Metropolitan Police Headquarters; that about |8:30 (No¬ 
vember 6,1936) he made certain pictures at No. 217, 3rd Street, 
16 S. W.; that Detective Sergeant Tolson and Detective Sergeant 
Day were present when the pictures were made; Government 
exhibits 2, 3, 4, 5, and 6 were these pictures and that theyj truly and 
accurately showed what witness saw there at the time he made them; 
whereupon, Governments exhibits 2, 3, 4, 5, and 6 were offered and 
received in evidence without objection. 

Thereupon, William Kinard, Jr., was produced as a Witness on 
behalf of the United Stares and. having been first duly sworn, testi¬ 
fied as follows: That he was the son of the defendant Will Kinard 
and the deceased Laura Kinard; that on November 6, 1936, he was 
living at 217, 3rd Street, SW.: that he was in the fourth trade and 
went to Sunday School; that he knew what happened to Jittle boys 
if they didn’t tell the truth; that thev went to the devil; that on the 
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night of November 6, his mother was reading the paper on the bench 
in the kitchen when his father started fussing; that then his father 
put out the lamp in the kitchen and shot his mother and she fell 
down and he got over top of her and shot her five more times; that 
when defendant shot Laura Kinard, he, defendant, was standing by 
the door between the kitchen and the dining room; that witness was 
standing in the kitchen right over by the chair; that the deceased 
was sitting down when the defendant shot her; that the deceased 
started to throw a salt cellar and the defendant shot her; that wit¬ 
ness didn’t see the defendant with the gun; that the defendant had 
the gun down in his overalls; that after defendant got through 
shooting the deceased, the defendant put a knife in the nand of the 
deceased and hit the witness on the head and told witness to tell the 
police that the deceased had the knife after the defendant; that de¬ 
fendant then went out the door; that after the police came, witness 
told them what had happened; that Miss Essie Williams came first; 
that before the Officers came, the witness went around the corner; 
that witness had a pan of water and put water over his mother’s 
face and he left the pan oi ; water on the floor beside his mother; that 
Government exhibit No. 9 for identification was the salt shaker he 
had mentioned; that the knife which defendant took to put in the 
hand of deceased was on the shelf over by the sink; that when 
17 this thing first started, witness was out in the front yard play¬ 
ing marbles; that witness’ sister was inside; that defendant 
waved out the lamp in the kitchen. 

On cross examination, the witness testified that he was 11 years 
old; that he was in the front yard playing and he went into the 
house when his sister came and told him that his mother and father 
were in the house fussing; that witness ran in the house and sat 
down by the bench ill the kitchen; that his father was sitting on a 
bench in front of the table and his mother was over on the other side 
of the table; that witness was sitting by another table; that de¬ 
fendant was shaving; that after shaving, defendant got up and put 
the shaving things away in a box; that witness’ sister, Pauline, was 
in there sitting beside witness on the bench; that witness’ mother 
was facing toward the dining room; that defendant put the box with 
the shaving things away over by the shelf in the kitchen and then 
defendant sat down and started to fuss; that witness did not know 
what they were fussing about; that then defendant got up and ran 
over by the door between the dining room and kitchen and started 
shooting; that witness did not see the gun before defendant went 
over to the door; that defendant stayed away from the kitchen about 
a minute; that defendant got the gun “down in his pocket—down 
in his pants [indicating the front of the pants]”; that then he shot 
“and let out the lamp”; that defendant shot witness’ mother who 
was on the bench reacting the paper and facing towards the dining 
room; that witness did not see the defendant reach for any gun in 
any drawer; that he did not see the defendant go to the secony floor; 
that the defendant did not go upstairs; that after the defendant shot 
his mother, the witness started crying and his sister, Pauline, cried 
too; that witness tried to stop his father from shooting and then his 
father “got on top of her and shot 5 more times”; that when the 
defendant shot the deceased, she fell off the bench but witness did 
not know which side of the deceased was shot first; that when the 
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defendant shot the deceased, she was facing him and he jwas up be¬ 
side the door between the dining room ana the kitchen; that when 
his mother was on the floor, the witness and his sister told the 

18 defendant to stop shooting; that the lamp was oiji the table 
where the deceased was; that there was only one lamp in the 

kitchen; that before the shooting the defendant and the deceased 
were both sitting by this table where the lamp was; that ihe witness 
heard words pass between his father and his mother but he didn’t 
remember what they were; that the lamp was in the middle of the 
table; that the salt shaker was right beside the table and there was 
nothing else on the table besides the lamp and the salt sfiaker; that 
his mother and father fussed sitting down at the table foif about five 
minutes before his father got up; that Pauline was there while this 
was going on; that when the defendant got up, the defendant walked 
over oy the door; that defendant put the light out before the shoot¬ 
ing; that there was no light in the dining room next to the kitchen; 
that before the defendant got up witness did not see the deceased do 
anything to the defendant nor did witness see the defendant do any¬ 
thing to the deceased; that after the defendant let out the lamp and 
shot, Pauline went upstairs and got a match and lit the lamp; that 
after the shooting, the witness talked to Miss Essie and the police¬ 
men; that the policemen carried him to his Aunt, Miss ^Jinie, and 
then to the police station and then to the Receiving Homje where he 
stayed a month and some days; that the last time lie talked to any¬ 
body was at No. 4 Precinct when he talked to the police. 

On redirect examination, the witness testified that no oie had told 
him to say what he had testified to; that he had told the Court and 
jury what happened to the best of his memory and this w^s the same 
story he told to the police and to Miss Essie the night it happened; 
that he saw Miss Essie before he saw the police; that lie did not 
know what happened in the house while he was playing marbles; 
that when his father started shooting at his mother, his sister Pauline 
went in the front room; that she was in the dining room when the 
shooting started; that witness talked to Miss Essie about five minutes 
after the shooting took place. 

Thereupon, Pauline Kinard was produced as a witnes^ on behalf 
of the United States and, having been first duly sworn, testified as 
follows: That she was the daughter of Laura anal Will Kin- 

19 ard, the defendant; that she used to live at 217, 3rd Street, 
SW.; that she was 8 years old and in the 2B Grade in school; 

that she knew what it meant to tell a lie and what it meant if you 
put your hand on a Bible and swear to tell the truth; tHat if little 
girls lied they went to the Reform School; that on the night of the 
trouble between her father and her mother, her father vtent to the 
shelf in the kitchen to get a razor box and put it over op the table 
and took the other bench by the other table and moved it up to the 
table where her mother was sitting; that they were fussing and so 
her father went upstairs and her mother went upstairs behind and 
her father went downstairs and got behind the ice box in the dining 
room and then her mother came downstairs and went in the kitchen, 
so her father came to the door and shot her and shot her one time 
and she fell down and then the defendant stood over her and shot 
her five more times; that the defendant took something and blowed 
out the light in the kitchen and witness went upstairs and got a 
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match to light it again and gave the match to her father and he lit 
the lamp; and then after a while Junior (William Kinard, Jr.) was 
in the dining room and her father went out there; that “my father 
was going out to the court and told me—told Junior if the police 
come thatfhe was going to the court. And so he hit Junior. Junior 
was going out behind.” Witness further testified that she went to 
the dining room and when she came back to the kitchen the knife 
was in her mother's hand: that she had not seen the knife before; 
that she did not know whether her mother had any knife when she 
was shot: that when the shots were fired she was in the kitchen 
standing by the door; that she had been upstairs for the match and 
come back at this time: that after her father lighted the lamp she 
went in the front room; that later she saw the police and Mrs. Essie 
Williams; that Mrs. Essie Williams “came in when whole lots of 
people came in the house, when they saw the shot, and so whole lots 
of people came in the house, and so Mrs. Essie came in the house 
too.” 

On cross examination the witness testified that she loved her 
father and she also loved her mother; that her mother was 
20 sitting down by the table looking at the paper and her father 
was sitting down by the other table on the bench; that there 
were two tables in the kitchen; that her mother and father were 
fussing; that, after a while, her father went out to the table and got 
his razor blade out of a box; that she did not know what her mother 
and father were fussing about; that she was in the kitchen sitting 
on the lard can bv the table where her mother was sitting: that 

v i_' / 

her brother didn’t come until her father told her to go out and call 
him; that this was before the shooting; that after her brother came in 
he was standing by the stove: that she did not sit with him on the 
same bench at any time; that after her father “got through picking 
the bumps, why, he took the razor blade thing and put it in a box 
and carried it out where he got it from, and then he went upstairs;” 
that her father shaved that night, also; that, then “my mother 
went upstairs behind him, and so he got behind the corner of the 
ice box. My mother came downstairs, my mother came downstairs, 
and go and went into the kitchen. So my father go from the corner 
to the dining room and standing by the door and shot her.” The 
witness further testified that when her mother and her father went 
upstairs, her brother William was standing by the stove; that there 
was a lamp on the table where her mother was reading and this 
was the only lamp in the house; that this lamp was lighted when 
her mother went upstairs and her father put the lamp out with his 
hand when he started shooting; that her brother Will was standing 
by the stove when her father shot the first time; that she and her 
brother cried: that slip did not see her mother with a knife at any 
time; that after her father hit her brother on the head, she went in 
the kitchen and saw the knife in her mother’s hand on the floor; 
that after she went upstairs and got the match and gave it to her 
father, he lighted the lamp; that he did no more shooting after that; 
that she saw him shoot 6 times; that the light was out when he 
fired the first shot; that it was dark in the house then; that her 
father got the pistol from the front part of his pants; that he 
“reached in his pocket ana got the gun and he shot her”; that her 
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present, when the children gave the information to the police officers, 
including Officer Reid and Officer Day; that witness was present the 
whole time until the Coroner arrived; that so far as witness knew, 
no police officer talked to the children before she talked to them; 
that the information the children gave to the police was the same as 
they had given to witness; that no one made any suggestion whatever 
to the children as to what they should say. 

On cross examination, the witness testified that it was about 7:15 
P. M. when she saw the defendant Kinard and his son on the 
street; that Kinard went through the vacant lot and the son came 
back immediately; that while witness was in 217 3rd Street, S. W., 
Officer Reid and the policemen who worked with him came, and 
they were the first police to arrive on the scene; that the body of 
Laura Kinard was in the kitchen, maybe not quite a foot from 
the door connecting the dining room and the kitchen; that the 
head was right at the door; that nobody touched or moved the 
body while the witness was in the house: that witness stayed 
there until the Coroner arrived which was quite a while; that wit¬ 
ness was there when the photographer came; that when wit- 
23 ness went into the kitchen, Pauline jumped from the can or 
stool “and threw her arms around my neck and started telling 
me what had happened.” That witness saw a butcher knife near the 
body on the floor, one lamp on the kitchen table and, as witness 
recalled, there was a newspaper on the table: that witness left when 
the police took the children out of the house; that she thought 
Officer Reid took them. 

Thereupon, George B. Reid was produced as a witness on behalf 
of the United States and, having been first duly sworn, testified as 
follows: That he was attached to the 4th Precinct of the Metropoli¬ 
tan Police and had been a police officer for a little more than 10 
years; that on the night of November 6,1936, he was on radio patrol 
duty; that about 7:20 p. m. he responded to a call at 217 3rd Street 
SW.; that he arrived at that address at about 7:21 or 7:22; that 
that address, 217 3rd Street SW., was located in the District of 
Columbia; that on arriving there he went immediately inside and 
found the body of a colored woman lying downstairs in the rear 
room; that there was no one in the house at the time; that in the 
meantime a crowd gathered in front of the house and witness over¬ 
heard some conversation; that after that he saw the witness, Essie 
Williams, and called hfer in the house and, as a result of information 
received from her, he got hold of the little boy, Will Kinard, Jr., and 
his sister; that he talked to them and they gave him certain informa¬ 
tion about the shooting; that neither he nor anyone else in his pres¬ 
ence made a suggestion as to what they should tell about this thing; 
that they afterwards talked to Mr. Day when he got there and 
gave the same information to him; that there was an oil lamp in 
the kitchen which was the only light in the house; that witness 
identified Government Exhibits 3, 4, 5, and 6 as pictures which 
showed what he saw when he first entered the house; that nothing 
was disturbed before these pictures were taken. 

On cross examination the witness testified that when he got in 
the house the children were not there; that he got there before Mrs. 
Williams did; that, as he recalled, the front door of the house was 
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open; that the door into the kitchen from the dining room 

24 was open; that the back door was locked and bolted with a 
slide bolt; that there was a knife on the floor near the right 

arm of the body; that the head of the body was approximately 12 or 
15 inches from the sill of the door between the kitchen and the 
dining room; that there was a newspaper on a little table just at the 
left as you go into the kitchen; that witness did not pay particular 
attention to the taking of the pictures since he was observing the 
conversation or statement made by the little boy in the jpresence of 
his father; that the witness had been in the house possibly a minute 
and a half, two minutes or three minutes before the children came 
in; that he knew where they came from by lady telling him where 
they were; that he was present when the little boy made a statement. 

On redirect examination, the witness testified that he Was present 
when the boy made a statement in his father’s presence at 217 3rd 
Street; that this occurred possibly 20 or 25 minutes after ithe witness 
arrived at the premises; that in the presence of his father, “The boy 
stated that the father and mother were in the kitchen and the father 
was arguing with his mother, and his father got up and w$nt upstairs 
and came back, and stood in the doorway of the kitchen, pnd he fired 
one shot at his mother, and the mother fell. 

“The father took a newspaper which was on a table just to his 
left inside the door and whipped out the oil light, put it out, and 
then he stood over the body of this woman and fired several more 
shots into the body. 

“In the meantime the little girl went upstairs to g^t a match. 
Her father told her to go. She got the match and came downstairs. 
The lamp was lighted. Then the father stepped across tihe body of 
this woman and went to the rear end of the kitchen on the right side 
up against the wall—there is a leather rack tacked against it with 
nails between—and in there is different butcher knives, sJnd he took 
a butcher knife out of that and went back to his wife’s body and 
stood over it and folded a butcher knife in her ri"ht hand, but the 
body was so limp it would not hold it, and the knife dropped 

25 at a point just below the elbow, and the hand wept back on 
the body. 

“Then the father started out the door, he stated, and the little boy 
grabbed him, and he says, “When the police come,” he says, “you 
tell them that mamma was after me with a butcher knife,” and he 
bumped the boy on the forehead here with the butt of the gun, and 
at that time the child had a small egg sticking out there pn his fore¬ 
head” ; that the witness observed that egg or bump; that the defend¬ 
ant didn’t have anything to say in reply to the statement of the little 
boy. 

On re-cross examination, the witness testified that he would say 
that the conversation or statement of the little boy in the presence 
of his father took place about an hour after the lolling; that after 
the witness arrived at the house the defendant Kinard wjas brought 
back there by Officer Perry and members of the homicide squad: 
that they brought him from No. 4 Precinct; that the witness found 
out the name of the man that did the shooting from Mrs* Williams. 

Thereupon Bernard F. Day was produced as a witness on behalf 
of the United States and, having been first duly sworn, testified ad 
follows: That he was and had been for sometime a Precinct Detec- 

I 
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tive attached to No. 4 Precinct, that he was present at the precinct 
on the evening of November 6, 1936, about 7:20 P. M., when the de¬ 
fendant walked in the station house and handed him a 32—20 caliber 
Colt revolver; that the defendant said he had shot his wife and 
when witness asked him where, he said at Premises 217, 3rd Street 
SW.; that witness broke the gun open and threw the cartridges out 
in his hand and saw that all six of them had been discharged; that 
witness turned the defendant over to the wagon man and went to 
the scene of the shooting; that on arrival in these premises, witness 
found the defendant’s wife lying on the kitchen floor near the table; 
that two little children, a boy and a girl, were there and a woman 
by the name of Essie Williams, Officer Reid and Officer Mayo; that 
witness talked with the children and then went back to the precinct 
and got the defendant and brought him back to the scene; that in 
the presence of the defendant on the scene, witness re-ques- 

26 tioned the little boy, William Kinard, Jr.; that the boy said 
“that his mother and father had had an argument, and he says 

his father went upstairs and he was up there a while, when his 
mother went up behind him. A little while later his father came 
back down the stairs and stood behind the dining room door, his 
mother came down and went into the kitchen, and when his father 
came from behind the door that is when he shot her, shot her once, 
and the little boy said she fell and the light went out. The light 
was relit, and he stood over her and shot her five more times. He 
said he then went to the kitchen sink along the edge of the wash 
rail on top of the sink and took a butcher knife from there and 
brought it over and he put it in his mamma's hand and he said. 
“Mamma couldn't hold it”, and the knife was laid by the Mrs.;” 
that the witness asked the defendant about the shooting that night 
and defendant “said he shot her 4 times before she fell and the light 
went out and after the light was relit he looked down on her and 
said she was in pain and he stood over on top of her and shot her 
twice more to get her out of her pain; that defendant said his wife 
had cut at him with the knife; that the next day at the office of the 
Homicide Squad, the defendant was re-question; that he made a 
statement which was reduced to writing; that the statement was taken 
on the typewriter in the presence of the defendant; that the defend¬ 
ant was talking and the man taking it as he talked; that after the 
statement was typewritten, it w*as read to the defendant and he said 
everything in there was correct; that the defendant said he could 
read a little bit but would rather have the statement read to him but 
that he could sign the statement; that after the statement was read 
to him, he signed each of the three pages, and the witness signed as 
a witness; that Government for identification No. 10 was the state¬ 
ment; that this statement accurately and truthfully reflected what 
the defendant said there at headquarters; that the defendant was 
told before he made the statement that if he did make one it could 
be used for or against him and he said he was willing to make a 
statement and tell the truth about the thing; that no promise, threat, 
inducement, force, or coercion of any kind was used to obtain 

27 the statement; that the two little children were present there 
at headquarters with the defendant; that they also made 

statements in tne presence of the defendant, which statements were 
substantially what the little boy had said at the scene on the night 
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of the shooting, except that the little girl said, when the light went 
out, she went upstairs to get a match for her Daddy to light the light; 
that witness found the salt cellar, Government Exhibit No. 9, which 
was offered and received in evidence, on the window sill in the 
kitchen. Thereupon, Government Exhibit No. 10 was offered and 
received in evidence without objection. Government Exhibit 10, 
being the statement of the defendant Will Kinard, read a$ follows: 

“Office of the Homicide Squad, 

“Metropolitan Police Department, 

“Washington, D. C., 

“ Saturday , November 7, 1936 , 10:2A. M. 

“Regarding the Death of Laura Kinard, colored, 27 years. 

j 

“Statement to Will Kinard, colored, 36 years, of 217 Tjhird Street, 
Southwest, by Detective Sergeant A. M. Tolson of the Homicide 
Squad: I 

“Will Kinard, you are held on account of the death of Laura 
Kinard, colored, 27 years, late of 217 Third Street Southwest, who 
came to her death at the above at 7:47 p. m., November p, 1936, said 
death the result of gunshot wounds received about 7:20 pi m., Friday, 
November 6, 1936, with a revolver held in your hand or hands. You 
have made a verbal statement to the effect that you are the one 
who shot Laura Kinard, your wife. I am now going to ask you 
to make a statement relative to this case that can be taken down 
on the typewriter, but before doing so I care to advise Vou that this 
statement must be made voluntarily by you without ahv promises 
or force being made or used by me to obtain same. I also care to 
advise you that this statement will be used in court, Should it be 
necessary. After hearing what I have told you, do you care to make 
a statement? 

“Answer by Will Kinard: ‘Yes, sir; I want to tell you just how 
it happened.’ 

“By Detective Sergeant A. M. Tolson: Then Will Kinard, talk 
slowly and clearlv and after you have finished vour statement and 
answered the questions that I will ask you, I care to hqve you read 
same over and if there are any changes whatsoever yoii wish made 
in same just make those changes known and they will be made accord¬ 
ing to your wishes. 

“Statement: 

“I got home from work about 4:10 p. m. November 1936, I cut 
wood and cooked supper and washed up the dishes and goes over to 
meet my wife at First and D Streets Northeast, leaving my two 
children at home. Me and her came on home. She asked me "where 
I had been. I told her nowhere. No further than up here to meet 
you. She said ‘Are you sure you never gone nowheres?’ and I said 
I know I didn’t, no further than up here to meet you. Why 
28 did you ask such a question. She said, ‘I heard that you go out 
every evening.’ I do go out every evening when I come to 
meet you. We got home a few minutes before seven p. m. and then 
the argument started. She said, ‘You’re going out on me and I am 
going to kill you’, and this was in the kitchen on the first floor of 
my home. I was sitting on the bench by the stove in the kitchen and 
my wife was sitting on the bench by the window in the kitchen. We 
were still arguing and I was picking some bumps off my face. I 
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got up to put the glass up and then put the tweezers up which 
I am using to pick the bumps from my face. She then started cussing 
me and she said, 4 I am going to prove to you what I am going to 
do to you 7 : then she got the knife out of the case over the sink. 
When she got the knife I ran upstairs. As I was going through 
the kitchen door I asked her if she was going crazy. After I got 
upstairs she come on upstairs. She asked me if I believed cow* horns 
would hook. I asked her what she was talking about. I told her to 
go on and stop her foolishness. After that I came downstairs and 
she was right behind me. She thought I went into the kitchen, but 
I went behind the kitchen door. When I come from behind the 
door, she was standing where she is now and made a pass at me 
with a knife and then I shot her. I mean by that she was standing 
inside the kitchen just about where the body was when the police 
came. I shot her four times while she was standing up and she fell 
to the floor. At that time the lamp went out and Pauline Kinard 
went upstairs and got a match and handed it to me and I stepped 
over the body and lit the lamp which was on the table. I then moved 
the lamp over on another table by the window. I looked down on her 
and she was lying on her back suffering and I shot her twice more. 
After that I started to leave the house and my little boy started to 
follow me and I smacked him and told him to go back to the house 
and tell the police how it happened when they came. I told him 
that I was going on down to Number 4 Police Precinct, which I did 
and turned the gun over to Detective Day and told what I had done. 

(Signed) Will Kinard . 77 

“Questioned by Detective Sergeant A. M. Tolson of the Homicide 
Squad: 

“Question. Where are you employed? 

“Answer. First and C Streets Northeast, as a laborer. 

“Question. How long have you been married? 

“Answer. Ever since April 26, 1925. 

“Question. During the argument, when you left the kitchen and 
went upstairs, did you have your gun on your person at that time? 

“Answer. No. sir; I never tote it. 

“Question. Why did you go upstairs? 

“Answer. I went upstairs to go to bed. 

“Question. How long had you been upstairs before your wife 
came up? 

“Answer. About three minutes. 

“Question. Had you gone to bed ? 

“Answer. No, sir; I had just unlaced one shoe when I heard my 
wife coming up the stairs. 

“Question. Did she have the knife at that time? 

“Answer. Yes, sir. 

“Question. How long were you and her upstairs together ? 

29 “Answer. We weren't up there no time. As soon as she come 
up, I went downstairs. 

“Question. When did you get your gun ? 

“Answer. When I went upstairs. I got it from underneath the 
pillow. 

“Question. Was that before or after your wife came upstairs? 

“Answer. She was coming up the steps when I got it. 
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“Question. Was your gun loaded at the time you got it from under 
the pillow? 

“Answer. Yes, sir; it was fully loaded. 

“Question. How long have you had this gun ? 

“Answer. I bought it in 1929 from a white man whose name I 
do not know. 

“Question. When did you load it? 

“Answer. Several months ago. 

“Question. Why did you get the gun from under yodr pillow? 

“Answer. I got it for protection, to scare her, thinking sne would 
stop. 

“Question. The door you speak of that you got behind, wasn’t it 
the door that opened into the dining room ? 

“Answer. Yes; I was in the dining room behind this door. 

“Question. When you came from behind this door just where was 
she located in the kitchen? 

“Answer. She was starting out of the kitchen towards the dining 
room, being about four feet from the door. 

“Question. Where were you standing at the time you ^hot- her ? 

“Answer. I was standing at the door leading into the dining room 
from the kitchen, but I was more in the dining room. I 

“Question. After you had shot her four times, as you stated, and 
she had fell to the "floor, why did you shoot her twice! more while 
she was lying on the floor? 

“Answer. She was in misery and I wanted to get her out of her 
misery. 

“Question. How far did you have the gun from your wife when 
you shot her the first time? 

“Answer. I was about four feet from her. 

“Question. How far did you have the gun from her When she was 
lying on the floor and you fired the two shots into her ( 

" “Answer. I was straddling the body and was shooting downward 
and she was on her back.” 

(Signed) WiuJ Kinard.” 

“Question. Just before you shot your wife the first tjime, did she 
attempt to throw a salt shaker at you ? 

“Answer. I don’t know anything about a salt shakejr. She had 
the knife in her hand. 

“Question. Isn’t it a fact that after you shot your wife you got 
the butcher knife from the rack over the sink and tried to put it 
in her hand ? 

“Answer. No, sir. 

“Question. In the Homicide Office this morning you heard your 
son William say that after you had shot your wife you got the 
butcher knife from the rack and tried to put it in vour wife’s hand 
while she was lying on the floor and that you told him to tell the 
police that she was chasing you with a knife at the time you shot 
her, did you not? 

30 “Answer. I heard him say it, but it’s wrong. 

“Question. You don’t know of any reason that your son 
would have to come in here and lie on you, do you ? 

“Answer. Xo, sir, I don’t. 

“Question. I now show you a blue steel 32-20 calibre Police posi¬ 
tive Colt revolver, Number 374126 and ask you is tljiis your gun 
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and the gun that you shot your wife with about 7.20 p. m. Novem¬ 
ber 6, 1936, while in the kitchen of premises 217 Third Street 
Southwest. 

“Answer. Yes, sir; that’s my gun and the gun I shot her with. 

“Question. I now show you a butcher knife with the initials 
‘W. K.’ on the handle, and ask you whose knife is this? 

“Answer. Mine. 

“Question. Where do you keep this knife ? 

“Answer. In the rack over the sink in the kitchen. 

“Question. Is this the knife, as you claim in your statement, that 
your wife had in her hand at the time you fired the first shot at her? 

“Answer. Yes, sir. 

“Question. About 9:00 p. m. November 6, 1936, you were brought 
from Number 4 Police Station to 217 Third Street Southwest, where 
this crime was committed, and in the presence of Detective Day, 
the coroner, and his deputy, and myself, you were shown your wife’s 
body lying on the floor. Was her body in the same position as it 
was when you left to go to Number 4 precinct? 

“Answer. Yes, sir. 

“Question. Is there anything further that you care to add to this 
statement at this time that vou have not already mentioned ? 

“Answer. That’s about all. 

“Question. Can you read and write? 

“Answer. I can sign my name, but I can't read so good. 

“Statement read to Will Kinard by Detective Sergeant A. M. 
Tolson. 

“It is now 11.55 a. m. November 7, 1936. You have just heard me 
read your statement, my questions to you and your answers to them. 
I will now ask vou. are they corect ? 

“Answer. Yes. sir. it s correct. 

(Signed) Will Kinard.” 

On cross examination the witness testified that he had testified 
before the Coroner's Inquest in this case; that he did not recall 
whether or not he had testified at the inquest that he had talked to 
the child Will Kinard in the presence of the defendant; but that 
he knew he did talk to the child, both at headquarters and at the 
scene of the crime. The witness further stated that he testified at 
the inquest that after the defendant came to the precinct, he, witness, 
turned the defendant over to the wagon man and that after that 
witness talked to the little boy, the defendant's son and the 
31 little boy told him about the shooting. Whereupon, the 
following occurred: 

Q. You testified at that time that you talked to the man down 
at the coroner’s inquest ? 

A. I don’t recall whether I did or not. 

Q. Well, I just read your testimony, Officer Day. You did testify 
that at that time ? 

A. May I ask who wrote that? 

Q. It is “Earl W. Cooper.” It is the same copy that Mr. Robb 
has got. It is the testimony, the transcript of the record at the time 
the inquest took place. 

The question I would like to ask you, sir, is this: You didn’t 
testify at that time at the coroner’s inquest that you talked to this 
man. The essence of your testimony was that you left him in 
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the station. Now can you explain to the jury, please, Officer Day, 
why you now come to court and tell the jury that you talked to this 
man at that house, and yet at the coroner’s inquest you didn’t tell 
such a thing? 

A. Well, I wouldn’t say that I didn’t testify at the coroner’s 
inquest that I talked to that man. That man in that book may be 
wrong the same as you. 

Q. I see. And therefore I am wrong, is-that it, Officer? 

A. No, I didn’t say you were wrong. 

Q. You can be mistaken, though, can you? 

A. Why, sure. 

Q. All right, sir; that is very nice.” 

The witness further testified that the head of the body lying in 
the kitchen was about 4 feet from the door dividing the dining 
room from the kitchen; that there was a basin at the left side of the 
body and a butcher knife lying near the right hand; that there were 
two tables in the kitchen and a sink; that there was a lamp there 
and a newspaper. 

Thereupon, Aubrey M. Tolson was produced as a witness on behalf 
of the United States and, having been first duly sworn, testified as 
follows: 

32 That he was and had been for about 4% years aj Sergeant at¬ 
tached to the Homicide Squad; that he was in his 13th year as 
a police officer; that he was assigned to the investigation of the case 
on trial; that about eight o’clock on the night of November 6, 1936, 
he arrived at No. 217 3rd Street, S. W., in this city; that he saw two 
or three police officers there; that on the kitchen floor he saw the 
body of a colored woman whom he later learned was Mrs. Kinard; 
that she was lying on her back; that she was fully clothed; that there 
was blood on her body, blood on the floor by the side| of her body 
and there were gunshot wounds in her breast ; that Government Ex¬ 
hibit No. 12. which was offered and received in evidence Was a copper- 
coated slug or bullet the witness cut from the floor directly under 
the body; that the defendant Will Kinard was brought to the scene 
around nine o’clock that night by an officer from No. 4; that witness 
asked him if he was the husband of the deceased and he said he was; 
that “I asked him what trouble led up to this shooting, and he told 
me that they had had an argument; after he had met her at her work 
they came home that afternoon and they had an argument in the 
kitchen. He stated he was setting on the bench close to the stove and 
his wife was setting on the bench near a window. She said some¬ 
thing to him about going out, said she had information that he was 
going out, and he said that then she said that she was! going to kill 
him, and she got a butcher knife. 

“At that time he went upstairs and he was setting On the side of 
the bed unlacing his shoe getting ready to go to bed, \Vhen he heard 
his wife coming upstairs. He got his pistol, which Was under the 
pillow, and when she came up she said something to liim—“Do you 
know cows have horns to hook?” 

“At that time he went on downstairs to the first floor, and he got 
behind the door leading from the kitchen into the dining room. Said 
in a couple of minutes she came down. When she went in the kitchen 
he came from behind the door, she had turned around gnd was com¬ 
ing towards him, and he shot her four times. 

! 
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“He says during tjhe time the gun was going off the light went 

33 out. Sent the little girl Pauline upstairs to get a match. Pau¬ 
line came back with a match and he lit the lamp, which was an 

oil lamp. He said he saw that his wife was lyin^ on the floor on her 
back and that she was in misery. He got straddle of her and shot 
her twice more while she was lying on the floor.” 

“And that was about the only conversation I had with him at the 
house.” , 

The witness further testified that on the morning of November 7, 
1936, he talked with the defendant again at the office of the Homicide 
Squad: that the defendant made and signed a written statement at 
that time: that Government Exhibit No. 10 was the statement; that 
the statement was taken down on the typewriter just as the defendant 
made it to the clerk, word for word; that after the defendant 
completed his statement and the answers to the witness' questions 
the witness asked if he could read; that defendant said he could not 
read very well but he could sign his name: that witness read the 
statement to the defendant and asked him if it contained the truth 
or if it was correct and defendant said it was and he signed it. 

On cross examination, the witness testified that he got to 217 3rd 
Street, S. W.. around eight o’clock at night; that he did not recall 
anvone <roin<r in the house with him but he saw several officers there, 
including officer Reid; that the stove in the kitchen at 217 3rd Street, 
S. W., was perhaps 8 or 9 feet from the door leading into the dining 
room from the kitchen; that the stove was perhaps 5 feet from 
the back door of the kitchen: that the witness took no measure¬ 
ments but did say the kitchen was perhaps 14 feet long; that it was 
not a very large room; that the bullet hole in the floor was perhaps 
5 feet from the stove and maybe 4 feet from the door between the 
kitchen and the dining room: that the toes of the body were just a 
short distance from the stove; that there were no measurements taken 
but the pictures showed the position of the body before it was moved; 
that witness helped to move the body; that witness saw a knife 

34 near the woman’s body and attempted to fingerprint the knife 
but there were no finger prints on it; that witness talked to 

the defendant the first night in the presence of several officers and the 
sum and substance of defendant’s statement was reflected in Govern¬ 
ment Exhibit 10; that the next day after the autopsy was performed 
witness found a bullet hole in the door jam or door facing of the 
door leading from the kitchen to the back yard. 

Whereupon, the Government rested. 

Thereupon, Mr. Quijano made his opening statement to the jury 
on behalf of the defendant in the course of which he said: “On be¬ 
half of the defendant. Will Kinard, we wish to offer for your con¬ 
sideration the following defense: That during the married life of 
William Kinard he has always been a faithful and loving husband; 
that he was happily married until about 1933, when his wife began 
to accuse him with going out with some other woman, and from 
this year up to the time of the shooting the wife had not only accused 
her husband of these misdeeds, but that she also bit his heacl and his 
face. 

“We will attempt to show for your consideration, gentlemen of the 
jury, that about the first part of the year 1936 there was quarrel be¬ 
tween the defendant and the deceased, where Mrs. Kinard hit the 




WILL KINARD VS. UNITED STATES 


25 


defendant on the head with a hammer, and that sometime during 
the summer while the husband was standing on the front door of 
the house and talking to a man passing with a bicycle, riding on a 
bicycle, in the presence of Henry Kinard and one Sarah Davis, Mrs. 
Kinard accused her husband of flirting with a woman by the name 
of Vi. So she hit him on the back of the head, and Will Kinard fell 
down, and in an attempt to run away from her Mrs. Kijnard chased 
him with a hammer. This, gentlemen of the jury, happened one 
month before the killing.” 

* * * * * ♦ ♦ 

| 

“So that then, gentlemen of the jury, the sum and substance of our 
defense, we will first show the violent, specific acts of Mrs. Kinard, 
that they put the defendant Will Kinard in fear, and that the shoot¬ 
ing was justified by reason of self-defense, and then we will also show 
for your consideration the good character of the defendant in this 
case.” 

Thereupon, A. C. Foster was produced as witness on behalf 

35 of the defendant and, having been first duly sworn, testified 

as follows: That his full name was Reverend A. C. Foster. 

Whereupon, the following occurred: 

By Mr. Fonbuena: 

Q. Reverend Foster, have you known the defendant—do you know 
the defendant here. Will Kinard ? 

A. I know of him. 

Q. How long have you known him ? 

Mr. Robb. Wait a minute. If the Court please, I object. He 
says he knows of him. I think he can answer the questjion. 

The Court. Yes, answer the question, please. 

The Witness. Yes. I know him. 

7 I 

Bv Mr. Foxbuexa: 

Q. How long have you known him, Reverend ? 

A. Approximately five years, somewheres in that neighborhood, 
between four and five vears. 

Q. Reverend Foster, do you know people—do you know where he 
lives? Do you know where he lives, Kinard? 

A. I do not know where he lives at present, but I dild know and 
have known where he lived. 

Q. Where did he live at the time of the killing? l}o you know 
the people or certain people that live in the community where he 
lives ? 

A. I do. i 

Q. What is his reputation as to peace and good order as far as 
those people are concerned ? 

A. To the best of my knowledge, and through the I people that 
knows him personally, was modestly and gentley and peaceful. 

Cross-examination by Mr. Robb : 

Q. How did you happen to know Kinard? 

A. Through people who knows him. 

Q. Do you know him personally? 

36 A. I do. 

Q. And you know where he was living at the time he was 
arrested ? 
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A. Not the exact address, but it was in Southwest. 

Q. Southwest? 

A. Yes, sir. 

Q. Now, you say you know other people who know him? 

A. I do. 

Q. And his reputation is that of a gentle and peaceful man? 

A. Yes, sir. 

Q. Of course, you have discussed his reputation with those people, 
have you not ? 

A. "No, I have not. 

Q. How? 

A. No; I have not had any discussion. 

Q. Beg pardon? 

A. Not with anyone that I know anything about or recall. 

Q. Has anybody in ithat vicinity, any of these people that you 
have mentioned, told you that on the 5th of September 1936, he was 
arrested and taken to the police court- 

Mr. Quijaxo. Just a minute, if your Honor please; I object to 
that. He was arrested. It is not a matter of conviction. 

Mr. Robb. Wait a minute. I haven’t finished yet. 

Mr. Quijaxo. I object to it, if your Honor please. 

The Court. Let us hear the question first. 

Q. (Continued.) He was arrested, taken to the police court, and 
his personal bond was taken in the police court on a charge of 
assaulting his wife, and that the evidence showed he had cut her 
throat. Have you ever heard that ? 

Mr. Quijaxo. I object to that, if vour Honor please. 

A. When? 

Q. On the 5th of September. 

37 ' Mr. Quijaxo. I object, your Honor. 

The Court. He may answer. 

Mr. Quijaxo. May I have my exception, please? 

The Court. Yes. 

By Mr. Robb: 

Q. Did you ever hear of that ? 

A. I don’t recall as to—no, sir, I don’t believe I do recall hearing 
that he had cut his wife’s throat with a knife. 

Q. Did you hear that he was arrested at that time for assaulting 
his wife, that he was charged in the police court, and that his 
personal bond was taken on that charge ? 

A. Seemingly, it seems like I do recall something of that, but 
those things hardly ascertained in my mind. You know, I pass 
them off. 

Q. You passed that off? 

A. I don t retain such things any more than I can help in regard 
to my studies and my affairs. But directly I could recall, I remem¬ 
ber of that, because the young man that I first know him, how I 
come to know him, through preaching to him in a sermon in a revival 
meeting down in Southwest at the Delaware Avenue Baptist Church, 
and he came to the front at request for prayer, and that is about 
three years ago, I believe, approximately that. I recall- 

Q. Now just a minute; we don’t need a sermon here. You say 
you do recall something about that case that he was involved in for 
assaulting his wife ? 
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A. Indirectly. 

Q. Did that have any weight with you when you said that he had 
a good reputation as a peaceful and gentle man ? 

A. Weil, as a matter of fact, I take those things as tongue and 
teeth will fall out, and those calamities do often happen l^etween the 
average man and wife. 

Q. You just thought that was a tongue and tooth falling 

38 out, is that it ? 

A. I thought it was a family affair, and I neter thought 
seriously over the case, over the matter, for many times I- 

Redirect examination by Mr. Fonbuena: 

Q. Do I understand then, Reverend Foster, that whatj you heard 
about this cutting of throat was only indirectly and you did not have 
any knowledge of that personally? 

A. No, sir. 

Q. And that was the reason why you said—when you said of a 
good character you based your conclusion only as to facts as you 
know them? 

A. Yes, sir. 

7 I 

Recross-examination by Mr. Robb: 

Q. You have not discussed his reputation with anybody, have 
you? 

A. No, sir; I have not. j 

Q. As a matter of fact, all you know about it is what you have 
seen yourself; isn’t that it? 

A. That is all practically. 

Q. All right. ! 

A. Well, through people who knows him. 

Q. Yes; and so you base your answer in part upon what people 
say about him; is that right ? 

A. Well, partly. | 

Q. Yes. And you didn’t consider- 

A. As a matter of fact, I have not talked with anyone in regards 
to the case since it happened. I had forgot about it. 

Q. How did you hear about him cutting his wife’s throat? 

Mr. Quijano. Your Honor please, I interpose Ian objection 

39 here again. j 

A. I would not be sure about that. 

The Court. Wait a minute. 

Mr. Quijaxo. I interpose an objection here, your Honor please, 
because the evidence is tending now to show hearsay and uot knowl¬ 
edge that the defendant knows personally. 

Mr. Robb. If the Court please, his answer was based upon repu¬ 
tation and his discussion of this man with other persons, and he 
admits he heard about this throat cutting incident. I 

The Court. He may answer. 

Mr. Quijano. May I have an exception? 

Mr. Robb. And I think that has some bearing on the statement 
that the man has a wonderful reputation. 

The Witness. Through people talking. 

Mr. Robb. Through people talking. I think that is all I care 
to ask.” 
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Whereupon, Will Kinard, the defendant, was produced as a wit¬ 
ness in his own behalf and, having been first duly sworn, testified 
as follows: That his name was Will Kinard; that he was 36 years 
old and lived at 217, 3rd Street, S. W., for about 2 years; that he was 
working on November 6,1936; that hie married his wife on the 26th 
day of April 1925 at Newberry, South Carolina; that they got along 
lovely together; that they came to Washington in 1928; that during 
all this time he was always happy with his wife; that two children 
were born, Will and Pauline Kinard; that he had no trouble with 
his wife until February or March 1936 when she hit him in the head 
with her hand and knocked him down about a woman; that she beat 
his head with a flower vase one Sunday about a month before “this 
accident 7 ’; that this quarrel was because she accused him of a woman; 
that at that time he never touched his wife; that in the summer of 
1936 “she knocked me down in the door. I was looking at a fellow 
riding a bicycle. He was riding a bicycle with his feet up on it and 
~ had both hands up and she accused me of flirting with the 

40 woman up there in the front door”; that “I got out the house 
then, after she knocked me down, and ran down the street, 

and she got a brick after me and came on down the street behind me, 
and rather than be arrested, me and her both went back in the house 
together.” 

Will Kinard further testified as follows: “On the 6tli of November, 
1936, I came in from work, cleaned up around the house, did mv 
work there, and went to meet my wife. I met her lovely that even- 
ning. When I met her she was mad about some one had told her 
where I had been going when I got off from work, and she asked me 
about it. I told her that I had not been nowhere, and—she said, “I 
heard you been going out evenings when you get off from your 
work.” I said, “Well, I do go out. I comes over here to meet you.” 
She says, “No; that ain’t it.” She said, “You knows all about it.” 
I says, “Well, what about it?” I says, “Who told you that?” She 
repeated then that “You knows all about it, and I am going to kill 
you.” I says, “What has I done to you for you to kill me?” 

Q. Just a minute, please. Did this happen when you were walk¬ 
ing from the house to the place where she works to your house ? 

A. Yes, sir. 

“After that we got to the house. I opened the door. She shoved 
me in the door.. I sit down by the table picking a few bumps out 
of my face She kept on arguing at me, and I told her, I said, “Why 
ain’t you going to shut your mouth?” And she says, “That’s all 
right about that”, and she shoved me back of the head. I says, “You 
better watch out. I might stick myself with the tweezers.” She 
said “That’s all right. You ought to stick yourself.” I said, “I am 
going to bed and leave you down here, and you can stay down here as 
long as you want.” She says, “Well, there is no need to go, because 
I am going to get you.” I repeated then, I said, “What have I done 
to you?” She says, “That’s all right”; she says, “You know all 
about it.” 

“Well then I went on upstairs, and she went on back to the sink 
and got the knife, come on up the steps, and after I got upstairs I 
heard her coming up, and I got the gun, I did, and I got 

41 behind the door upstairs. She came on upstairs with the knife 
in her hand behind her, and she looked underneath the bed, 
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I 
I 

and she didn’t find me under there. She didn’t see me there. She 
come on back to the door that I was standing behind, and I come out 
from behind the door, and she made a pass at me and I ducked and 
went downstairs. She said “Dam this gun. I am not afraid of it, 
and you will find out before its done.” 

“I went on downstairs, I did, and got behind the dining room door 
that leads into the kitchen. She come downstairs and looked in the 
front room for me and come on back through the door that I was 
behind, and she looked underneath the table in the kitchen and 
behind the stove, and she didn’t find me there, and she came on back 
out, and I thought maybe that she had done forgot about it and 
was sitting down somewhere and had forgotten about it.”! 

“I came on out from behind the door to go back upstairs, and she 
was standing in the door that I came from behind, and th^re is where 
the shooting took place. 

“And after I shot her there I told my kids, after I seen I couldn’t 
help her none, I told my two kids, I says, “You all go down to my 
sister Mary. I am going to Number 4. 

“I went on down to Number 4, and the little boy says, “I am going 
with you, Daddy.” I says, “No”, I said, “you stay here] Go down 
to my sister’s.” He said “No”, he says, “I am going with you.” So I 
smacked him and he went on back as I started out through the alley, 
and he went on back to the house. He was crying after I smacked 
him, went on back to the house. 

“I went on down to Number 4 and turned in and told the desk 
sergeant what I did. He says “Well, if she was running! you with a 
knife you won’t get no time for that”, and told the police, says, 
“Search this boy and lock him up.” So he searched rrie then and 
locked me up.” 

The defendant further testified that he saw Detective Dky standing 
in the door of the precinct; that witness stayed at Number 4 about 
a half an hour or an hour, and then an officer took him back 
42 to 217 3rd Street SW., in a patrol wagon; that this officer was 
not officer Day; that he had heard his son testify that he, the 
defendant, put the light out before shooting his wife; that this was 
not true; that the draft from the gun did make the light go out; 
that “there was no light fanned out with papers. Those men there, 
sitting right there, did that”; that “Detective Day and them, that 
man stopped my kid from telling the truth over there at headquarters 
about that”; that “the draft from the gun must have made it go out, 
or something made it go out”; that he heard his son testify that 
after he shot his wife for the first time, she fell down and then when 
she was on the floor, he shot her again five times; that t|his was not 
true; that he “did not shoot her after she fell on the flbor. There 
was no shot fired after she fell on the floor and those pictures they 
has got there have been snapped over again, from those men that 
would hide my house key, Detective Day did. They snapped those 
pictures there over after we left the District Morgue because they got 
my house key.” 

The defendant further testified that it was not true, as bis son had 
told the jury, that the defendant went down to the sink and got a 
knife; that “When I came back, when they brought me back up from 
the precinct, there was several of them in there. That] man right 
behind you was one.” He said “Where did your wife get that knife 
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from ?” And turned the lamp down and kept the light low. I told 
him she got it from back of the sink from the rack across the wall. 
He said, “I don’t see it.” I said, “Well, you can’t see it with the 
light low.” He says, “You come on back out there and show us. 
We don’t want that stuff out of you.” I went to show them, and I 
said, “If you can’t see it, let the light up so you can see it.” 

“One of them was behind me. He shoved me out from the corner. 
The one in the door give me another shove. Another that was in the 
other corner give another shove, until I was back there. I showed 
him where he got that knife from.” He says, “We don’t want your 
feet up there; we want you to lay your hands up there where you got 
that knife from.” 

The defendant further testified that he never told his son 

43 that if the police came for him to tell them the deceased was 
after him, the defendant, with a butcher knife; that he told 

his kids he was going to Number 4, for them to go down to his sister 
Mary’s; that at the time he was picking his bumps his wife was 
sitting down there behind him arguing and his children were in the 
front room sitting on the floor playing with a newspaper there; that 
“This salt shaker here, jury, that gentleman you see sitting right 
there got this from upstairs out of the back room, out of my wife’s 
trunk, and there was no bullets fired in that floor. There is a hole 
and I see in the picture there, that was cut in there with a brace and 
bit, and those men all got my house key. That man there refused 
to let my kid tell the truth at the headquarters. There was no state¬ 
ment read to me over there.” 

The witness further testified that the salt shaker, Government 
Exhibit No. 9, was not on the table and he did not ever see his wife 
throw the salt shaker at him. 

Thereupon, the defendant was asked by Mr. Quijano about cutting 
his wife’s throat, and he testified as follows: 

“Jury, I was putting up some fence in my back yard to keep people 
from climbing over my fence and stealing my wood. I was putting 
up a tin can. She had one end of that can, hold of it, and I had the 
other, and I went to step up and the tin moved up and hit her, and 
it made her mad, and she got after me with an axe, to hit me with 
an axe, and I ran off, and I told her I didn't mean to do it. She said, 
“Well, I am going to get you.” And that was on Saturday. I came 
home from work about half-past eleven. She made out like I had 
cut her with a razor, and she had me arrested. I said, “Well, I will 
go down to see about it.” 

“I went down to No. 4 to see, and sure enough, and I asked him 
how much the fine was. He said, “$25.” So the police says, “Search 
him and lock him up.” He did search me and lock me up, and I 
paid that fine and come on out, and she says, “I ain’t going to tes¬ 
tify against him. I am going to get the money back.” And she got 
the money back.” The defendant further testified that he never 
went to court in that case. 

44 The defendant testified that after the shooting was over, 
his little girl went upstairs to get some matches. He testified 

that he had never had anything to do with anybody but his wife; 
that he had always worked and supported his family; that he never 
had been in trouble with anybody but his wife; that his wife weighed 
around 186 and he weighed 154; that he was always afraid of his 
wife. 
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On cross examination, the defendant testified that he W as about 6 
feet, 3; that before he was arrested, he had been. doing laboring 
work, rolling concrete and stuff like that; that lie did go to court at 
the time his wife had this cut on her throat; that the Jbdge asked 
her if she was going to swear against him and she said no; that it 
was not a fact that he had threatened to kill his wife. Whereupon, 
the following occurred: 


By Mr. Robb: 

Q. Let me see if I can’t refresh your recollection about that. Do 
you remember the time you went down to police court tjhat Officer 
Grimes was there? 

Would you mind standing up, Officer Grimes? 

(The request was complied with.) 

Do you remember he was there? 

A. I never saw saw him there myself. 

Q. No: down at the precinct at the time you said yoiir wife got 
her throat cut with a tin ? 

A. Yes, sir; I remember him. I remember seeing him over 
there. 

Q . As you were iroiiur out of the court room didn’t' vour wife 
say to Officer Grimes in your presence that you were gqing to kill 
her, that you had threatened to kill her? 

A. Xo, sir. 

Q. And didn't you simply say nothing? 

A. Xo. sir. 


Q. That didn't take place? 

A. Xo, sir. 

Q. You didn't hear any such remark made? 
45 A. Xo, sir. 

Q. Sure about that? 


A. I know it; yes, sir. 

The defendant further testified that his wife had a littlje bit of cut 
on her throat that time: that he did not know anything about her 
having to have eight stitches taken; tiiat he took her to the hos¬ 
pital ; that she had to have it sewed up but it was not a deep cut; that 
on the night of Xovember 0, when his wife threatened jo kill him, 
she got the butcher knife out of the strap by the sink; t[hat he was 
standing up in the dining room at that time; that he was going up¬ 
stairs to go to bed; that he did not know exactly what timb it was but 
it was not late; that when he got upstairs and started to go to bed, 
she came up there with a knife and started to cut him; jthat he got 
the gun when he heard her coming up the steps; that |he had not 
started to take off any shoe when she came up; that he Was standing 
up; that she was following right close behind him, and I he had not 
had a chance to start to undress: that lie testified at the inquest at 
the morgue, but he did not testify there in these words “I went on 
upstairs and I unlaced my slice, this one, and didn’t take it off:” that 
he was sure about that; that he didn’t afterwards tell the police officer 
that he started to unlace his shoe when she came up; that] he testified 
at the morgue that his wife was right behind him: that his gun was 
underneath his pillow; that after he took out his gun, he got behind 
the door upstairs that leads out to the steps, with his gun in his hand: 
that then his wife came up there and saw him and she was about 5 or 
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6 feet from him; that she did not cut him because he didn’t give her 
a chance; that then he turned around and walked downstairs and 
she came down behind him; that he didn’t know exactly how close 
she was; that he hid behind the door downstairs; that she was right 
close behind him, but she couldn’t see him, “she was not so close 
behind me because she looked in the front room, thought I went in 
there;” that she was not in sight of him then; that it was not very 
long after he got down there till she came down; that he didn’t 

46 want to have any trouble with her; that he was hiding behind 
the dining room door that lead into the kitchen; that after 

going into the front room, she came back through the door that he 
was behind and went into the kitchen; that after she had got into 
the kitchen he stepped from behind the door; that he was going to 
bed then; that he was in the dining room; that then she came in the 
dining room, came inside the dining room door; that when her body 
fell she was inside the dining room; that “I told them there that night 
when they brought me back to the house. The body was moved and 
the knife was moved;” that he was positive about that; that he didn’t 
know exactly how far inside the dining room the body was but it 
was about 2 or 3 feet; that her body was all the way inside and her 
feet was laying opposite the dining room door that leads into the 
kitchen; that he was standing inside the dining room when he shot; 
that the lamp was in the dining room on the ice box; that the ice 
box was about 4 feet tall; that there was one lamp downstairs then 
that was lit; that he had the lamp in the kitchen to fix the bumps on 
his face; that he didn’t know who moved the lamp in the dining room; 
that when he shot he was standing about 12 feet from the lamp; that 
he didn’t say the bullet made the lamp go out; that he didn’t know 
what made it go out, it just went out when he shot; that it was not 
a fact that he olew the lamp out so that his children would not see 
him kill this woman; that Detective Day blew the lamp out; that he, 
defendant, shot six times before his wife fell; that she was standing 
up while he fired the six shots; that there was no bullet in the floor; 
that “that bullet hode was <fut in there with a brace and bit;” that 
defendant was not there when it was cut; that he did not know how 
the body got in the kitchen; that the body fell in the dining room and 
couldn’t move unless somebody moved it; that down at the morgue, 
they asked him, “Do you want to make a statement?”, and he said 
“Yes;” that he did not testify down there, “I stepped over her and 
the little girl got the match and I lit the lamp and put the lamp 
from one table over on the other and when I struck the match I 
looked and then I shot her four—twice more;” that he was sure he 
did not testify to that at the morgue; that that was when he 

47 was taken over at headquarters; that the lamp went out when 
his gun fired the last shot; that he didn’t see the police put the 

light out; that “I said she fanned the lamp out with her sleeve. I 
said that it must have been them doing that. I didn’t know nothing 
about it;” that it must have been the last shot that made the lamp go 
out; that Pauline got the match for him after the gun was empty; 
that then he slapped Junior because Junior wanted to go to No. 4 
with him; that he told Junior to go back and go down to his sister’s; 
that Junior was not crying; that defendant’s wife was not dead then ; 
that he went to No. 4 for them to call the ambulance; that No. 4 was 
about six blocks from his house; that he went there before he asked 
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them to call the ambulance; that nobody was left with thej little chil¬ 
dren; that he told them to go down to his sister’s; that he tried to 
pick his wife up and carry her upstairs to put her to bed but she 
was too heavy for him; that he did not hear his little children tell 
the police officers that he had tried to put the butcher knife in his 
wife’s hand; that that was not said there in the house; that there 
were no questions asked there at the house; that all the questions 
asked were “that they told me to look at that;” that the first time he 
heard his little children tell about putting the butcher knife in his 
wife’s hand was at the District Morgue; that he didn’t hear that at 
headquarters; that he heard Detective Day telling them what to say 
over there at headquarters; that Sergeant Tolson stopped‘them from 
telling the truth about it; that he did hear them say at headquarters 
that he tried to put the knife in his wife’s hand; that he! signed the 
statement, Government Exhibit 10, at headquarters; th^t Sergeant 
Tolson did not read the statement over to him; that Sergeant Tolson 
said “I mean—sign it;” that Sergeant Tolson made him s|gn it. 

On redirect examination, the defendant testified that lie bought the 
gun in 1929; that he had the gun underneath his pillow jtt that time 
because someone had been taking his wood out of his back yard. 

Thereupon Sarah Davis was produced as a witness on behalf of 
the defendant and, having been first duly sworn, testified las follows: 

That her name was Miss Sarah Davis and she lived at 219 
48 3rd Street, SW; that she had known the defendant and his 
wife for two years during which time she had lived at 219 3rd 
Street, SW; that on the third Sunday of October of last y^ar at about 
11 o’clock in the morning she was at Will Kinard’s; thatj Henry and 
Laura and Will were there; that they were sitting in the front room, 
“and a fellow passed on a bicycle and waved to Will, and Will went 
to the door, and Laura she went to the door behind him, 4nd she said 
he was waving to a girl named Vi, and so Laura hit hiin with her 
fist on the back of the head, and so Will fell off the steps, afid she went 
back in the kitchen and got the hammer and she chased him down 
the street, and some one told her to come on back and hot get into 
trouble, and she said, “If I catch him I will kill him.”; that before 
October she had seen the Kinards fuss several times but hadn’t seen 
them strike one another. 

On cross examination, the witness testified that Laura Kinard hit 
the defendant in the back of the head with her fist which knocked 
him down and he fell off the steps; that she was standing on the floor 
in the door and he was standing up on the lower step; that witness 
had never gone out with Will Kinard but used to visit him in his 
house; that witness was not the one he was going out with; that wit¬ 
ness did not remember anything about any mark on Laura Kinard 
on the 3rd Sunday in October; that witness had never seen a scar 
on Laura Kinard’s throat; that witness did not remember! that Laura 
Kinard went to the hospital; that Laura Kinard may have gone ta 
the hospital; that witness had never seen Laura Kinarcj. wear dark 
glasses. 

Thereupon, Henry Kinard was produced as a witness on behalf of 
the defendant and, having been first duly sworn, testified as follows: 
That he was a brother of the defendant; that he was 28 years old, 
and working; that he lived in his brother’s house until October when 
he left there; that on the third Sunday of October about 11 o’clock 
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Sarah Davis and Will Kinard and his wife and witness were sitting 
in the front room talking; that “Will seed a fellow go by the door 
on a bicycle, and he thought he knew the fellow. He went to 
49 the door to wave at the fellow, and he stood there in the door 
a little bit, and his wife came to the door and said that he was 
waving at a woman, and she hauled off and hit him and knocked him 
down. When she knocked him down he went out in the street and 
she went back in the house and got a hammer and came back after 


him, and he went on down the street;” that then Laura Kinard chased 
defendant down the street with a hammer: that defendant and his 


wife had plenty of family quarrels but they were soon over: that 0:1 
one Monday morning after witness had spent the night at the Kin¬ 
ard’s house, Will Kinard and his wife were arguing downstairs and 
she hit him about something but what it was witness didn't know 
because witness was upstairs in bed: that Laura Kinard hit defend¬ 
ant in the forehead: that on several occasions, when they would be 
arguing, witness heard Laura Kinard say something to the defendant 
about killing him. 

On cross examination, witness testified that lie could not recall the 


date of the third Sunday in October; that he said that was the day 
because this girl Sarah was off on that day; that Laura Kinard hit 
defendant on the back of his head with her fist and defendant fell 


right down; that defendant stayed down about a second, then got 
up and walked out on the street and. when Laura went back and got 
the hammer, he ran on down the street; that Laura was standing in 
the door when she hit him; that defendant fell on the pwrch, then 
got up and ran down the steps and went down the street; that de¬ 
fendant said “That woman is crazy;” that Laura was about 5 feet 2 
inches tall; that witness would say Will was about G feet; that Laura 
reached up and hit defendant in the back of the head; that defendant 
was standing in the door, leaning up beside the door; that witness 
heard he was going to testify in this case when he got a letter on the 
Tth of April about meeting at Court, and he came up to Court from 
his home at 140 K Street SW; that witness was living with the Kin- 
ards during the month of September last; that witness did not re¬ 
member the time Laura had a cut on her throat: that witness was 


not living with the Kinards in September but was living at 319 S 
Street then; that witness used to go around to the Kinard’s 
50 every morning and every afternoon; that witness never saw 
Laura Kinard with a cut on her throat; that Laura went to the 
hospital most every day to take shots but witness never heard about 
her going to the hospital for a cut on her throat; that Laura Kinard 
worked as a cook and maid. 


REBUTTAL EVIDENCE ON BEHALF OF THE UNITED STATES 

Everett Grimes was produced as a witness in rebuttal on behalf 
of the United States and, having been first duly sworn, testified as 
follows: That he was a member of the Metropolitan Police, attached 
to No. 4 precinct; whereupon the following occurred: 

By Mr. Robb: 

Q. Now, Mr. Grimes, directing your attention to the 5th of Sep¬ 
tember, 1936,1 will ask you whether or not on or about that date you 
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saw this defendant and his wife, Laura Kinard, in court here in 
Washington, the Police Court? 

A. I did. | 

Q. I will ask you whether or not at that time his wife said to 
you in his presence that he was going to kill her, that lie had told 
iter so? 

A. She did. 

Q. And what did he have to say to that ? 

A. Didn’t make any statement. 

The witness further testified that at that time he observed that 
Laura Kinard had eight stitches taken in her neck and a bandage 
on it: that the wound was about 3*4 inches long; that it Was a sharp 
cut as distinguished from a jagged one. 

On cross examination the witness testified that he did not hear 
rhe defendant say ; T am going to kill you”, but that he heard Laura 
Kinard say in the defendant’s presence that he was going to kill 
her, that she knew he was going to kill her because lie hfcd said so; 
that the defendant didn’t sav a word, didn’t make anv! answer to 
this; that he was the officer who served the warrant in the case; that 
defendant’s wife got on the stand and said she didnft want to 
prosecute him. 

Thereupon. Aubrey M. Tolson was recalled as a! witness in 
51 rebuttal on behalf of the United States and, having been pre¬ 
viously duly sworn, testified as follows: That neither at head¬ 
quarters nor at any other place did he instruct the two little Kin¬ 
ard children in what to say or in any way coerce theip or inter¬ 
fere with them in making a free statement: that he did pot get the 
salt shaker. Government Exhibit Xo. 9. from a trunk upstairs in 
Kinard’s house: that he first saw that shaker on the kitchen table 
in premises 217. 3rd Street, S. W.: that on the occasiop when the 
defendant made his statement at headquarters, witness did not tell 
him to sign it or anything of the sort: that witness was present 
when the defendant testified at the inquest at the District Morgue; 
that on that occasion the defendant testified in these woifds “I went 
on upstairs and unlaced my shoe, this one [indicating] 'and didn’t 
take it off;” that the defendant further testified in thesfe words “I 
stepped over her, and the little girl got the match ana I lit the 
lamp and put the lamp from one table over on the otheri, and when 
I struck the match, I looked and then T shot her four—iwice more. 

Thereupon. Bernard F. Day was recalled as a witness dn behalf of 
the United States in rebuttal and, having been first dulyj sworn, tes¬ 
tified as follows: That neither at headquarters nor at any other time 
did he coach the two little children Will and Pauline Kinard in what 
to say, or interfere or suggest to them in any way that tjhey should 
make a certain statement; that at headquarters, neither [witness nor 
any one else in his presence told the defendant he had to sign the 
statement. 

Thereupon the following prayers were offered bv thp defendant 
and action as noted on the prayers was taken by the Couift. 

i 

defendant’s instruction NO. 1 

The jury is instructed that in a prosecution for murder, if it ap¬ 
pears that defendant fired several shots, the evidence is for the jury 
to decide whether after the first shot any of the rest were accidental. 
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The defendant may still be acquitted if the shots were fired in 
the heat of conflict while he believed he was fighting for his life. 
Brown vs. U. S., 265, U. S. page 335. (Refused Deft. Ex. Letts. 

52 defendant’s instruction no. 2 

The Court instructs the jury that where there is evidence tending 
to show self-defense or where the character of the transaction is in 
doubt, the reputation of the deceased for having a violent or danger¬ 
ous character can be proved for the purpose of showing a reasonable 
apprehension of impending danger to the defendant. (Granted 
Letts.) 


defendant’s instruction no. 3 

In a trial for murder when the defendant relys upon his right of 
self-defense, defendant’s right to the possession of the pistol is not 
involved. The question is whether the killing was justified. Price 
vs. IT. S., 51 D. C. App., 106. (Granted Letts J.) 

defendant’s instruction no. 4 


The Court instructs the Jury that a reasonable doubt is that state 
of the case which after the entire comparison and consideration of 
all the evidence leaves the minds of the jurors in that condition that 
thev cannot sav they feel an abiding conviction to a moral certainty 
of the truth of the charge. The burden of proof is upon the govern¬ 
ment. All the presumptions of law, inde}>endent of the evidence, are 
in favor of innocence and every person is presumed to be innocent 
until he is proved guilty. If upon such proof there is reasonable 
doubt remaining, the accused is entitled to the benefit of it by ac¬ 
quittal. for it is not ! sufficient to establish a probability though a 
strong one, arising from the doctrine of chance, that the fact charged 
is more likelv to be true than the contrarv. but the evidence must 

% V / 

establish the truth to a certaintv that convinces and directs the un- 

v 

derstanding and satisfies the reason and judgment of the Jury. U. S. 
vs. Harry C. Owens, =3, Apps. 921; U. S. vs. Selby, 57-391. 
(Granted Letts J.) 


DEFENDANT S INSTRUCTION NO. 5 


The Court instructs the jury that an overt act of demonstration 
which will warrant taking bad character into consideration in a 
prosecution for killing him under a plea of self-defense, may be one 
which when considered independentty of his dangerous character 
would be regarded as innocent and harmless and yet may 
53 arouse belief of iminent peril to life or limb when considered 
in connection with character and reputation. U. S. vs. Rob¬ 
ert Brooks, 52-190; U. S. vs. Garfield Selby, 57-760. (Withdrawn 
J. R. Quijano.) 

DEFENDANT’S INSTRUCTION NO. G 


The Court instructs the Jury that upon the trial of a criminal case 
by a Jury the law contemplates the concurrences of 12 minds; the 
conclusion of guilt before a conviction can be had. Each individual 
juror must be satisfied beyond a reasonable doubt of the defendant’s 
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guilt before he can, under his oath, consent to a verdict of guilty- 
Each juror should feel the responsibility resting on him as a member 
of the Jury and should realize that his own mind must} be convinced 
beyond a reasonable doubt of the defendant’s guilt before he consents 
to a verdict of guilty. Therefore, if any individual njiember of the 
Jury, after having duly considered all the evidence in the case and 
after consultation with his fellow jurors, should entertain a reasonable 
doubt of the defendant’s guilt it is his duty not to surrender his own 
conviction simply because the balance of the Jury may entertain a 
different conviction. U. S. vs. Jas. Carter, # 53 - 533 ; U S. vs. Barry, 
#52-862; U. S. vs. Garfield Selby, #57-760. (Granted Letts. J.) 

Thereupon, the Court charged the Jury as follows: 

Gentlemen of the jury, the indictment in this case charges the de¬ 
fendant, Will Kinard, with the crime of murder in the first degree. 
The indictment specifies and charges that the defendant,! Will Kinard, 
on the 6th day of November, 1936, in the District of Columbia, con¬ 
triving and intending to kill one Laura Kinard, feloniously, wilfully, 
purposely, and of his deliberate and premeditated malice did discharge 
and shoot off a certain bullet out of a pistol held in the hand of him. 
the said Will Kinard, into the chest of the said Laura Kinard and 
thereby gave to her, the said Laura Kinard, in and upqn her chest, a 
mortal wound; and that he the defendant, Will Kinard, did discharge 
and shoot a certain other bullet out of the said pistol nleld in the de¬ 
fendant’s hand into the chest of the said Laura Kinard and 
54 thereby did give to the said Laura Kinard in and upon her chest 
a certain other mortal wound; and did discharge a certain other 
bullet out of the pistol held in the hand of the defendant j Will Kinard. 
into the chest of the said Laura Kinard and thereby d}d give to the 
said Laura Kinard in and upon her chest a certain other! pistol wound 
mortal in its nature, of which said mortal wounds tile said Laura 
Kinard, on the said 6th day of November, 1936, did die. j 

The indictment charges that the defendant. Will KJinard, in the 
manner and by the means aforesaid, feloniously, wilfujly, purposely 
and of his deliberate and premeditated malice did kill afid murder the 
said Laura Kinard. 

To this indictment the defendant has interposed the plea of not 
guiltv. 

In the first instance I should say to you that the object and purpose 
of an indictment in a criminal case is to inform the defendant of the 
nature of the accusation made against him. The indictment does not 
amount to evidence against the defendant, for any purpose or in any 
degree whatever. The only purpose for which the indictment can be 
considered by this jury is to determine the nature of the charge which 
has been lodged against the defendant. 

The law in the first instance presumes the defendant tp be not guilty 
of the offense with which he stands charged. The presumption of 
innocence means that it is a presumption of the law that the defend¬ 
ant did not commit the crime of murder, and this presumption should 
continue and prevail in the minds of the jury in such a way as to con¬ 
sider the defendant not guilty unless from all of the evidence in the 
case the jury are convinced beyond a reasonable doubt that the defend¬ 
ant did commit the crime of murder substantially as charged in the- 
indictment. 
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The burden of proof rests upon the Government. This means that 
before the jury will be warranted in finding the defendant guilty the 
Government must establish and prove by the evidence to your satis¬ 
faction beyond a reasonable doubt the truth of the essential elements 
of the crime charged in the indictment. This burden continues 
55 to rest upon the Government from the beginning to the end of 
the trial and applies to every element necessary to constitute the 
crime charged. The proof, as I have said, in order to warrant a con¬ 
viction of the defendant, must satisfy vou bevond a reasonable doubt 

• %> * % 

of the guilt of the defendant. 

A reasonable doubt means such a doubt as will leave the jurors 


mind, after a candid and impartial investigation and consideration of 
all the evidence and the facts and circumstances in the case so unde¬ 


cided, that he is unable to say that he has an abiding conviction of the 
defendant's guilt; or such a doubt as in the graver and more impor¬ 
tant transactions of life would cause a reasonable and prudent man to 
hesitate and pause. If the evidence fails to come up to this standard, 
it is such as to warrant such a doubt, and if you have such a reason¬ 
able doubt, the law says the defendant should have the benefit of it, 
and in such case vour verdict should be not guilty. 

The words reasonable doubt must be given their usual and ordinary 
meaning; the doubt must not be trivial or whimsical, nor one that is 
based upon groundless conjecture; but it must be a doubt that arises 
naturally in the mind of the jury upon a full and fair consideration 
of the evidence, or from a lack of necessary evidence; it must be a 
doubt that appears to you to be reasonable in the circumstances of 
the case as shown by the evidence. 

This indictment which charges the defendant with murder in the 
first degree carries the charge of what we call the included offenses. 
The included offenses of murder in the first degree are murder in the 
second degree and manslaughter. But you are told that in the judg¬ 
ment of the Court the facts as revealed in the evidence in this case 


are not of such a nature and character as to sustain a verdict of man¬ 


slaughter. and therefore vou are instructed that vour verdict, which 
will come at the end of the case, will be either guilty of murder in the 
first degree, or guilty of murder in the second degree, or not guilty. 

I shall give vou a definition of murder in the first degree and will 
also define for you what is meant by murder in the second de- 
56 gree, so that you will. I think, understand the distinction be¬ 
tween the two offenses. 


Murder in the second degree is less serious, in the eyes of the 
law, than is murder in the first degree. The statutes made it so. The 
statutes prescribe the punishment which shall be meted out. The 
statutes provide as follows: That punishment for murder in the first 
degree shall be death by electrocution. The punishment for murder 
in the second degree is imprisonment for life, or for a period not less 
than 20 years. Murder in the first degree is the killing of a human 
being, purposely and with deliberate and premeditated malice. 
Malice does not necessarily mean hatred and personal ill will; such 
may be present or it may not in any particular case in which the 
evidence tends to show a motive for the offense: but it is not neces¬ 


sary and it is not the malice which is referred to in this definition of 
murder. Malice is simply the intentional doing of an act, unlawful 
in itself, to the injury of another without legal justification. 
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Premeditation is the formulation of a design to kill, put. that is 
not of itself enough. There must be deliberation after one has 
formed the design to kill. He must turn it over in liis mind and re¬ 
flect upon it and give it second thought and consideration!, and if he 
does that he has deliberated, and if after such deliberation he comes 
to the fixed and determined purpose to kill and he executed that pur¬ 
pose he then is guilty of murder in the first degree. 

Accordingly the first question here for your determination may 
well be, did the defendant formulate a design to kill Laura Kinard; 
did he deliberate upon it. and as a result of such deliberation did 
he carry out a fixed and determined purpose to kill Laura Kinard; 
and if he did shoot and fatally wound the said Laura Kinard under 
the circumstances which have been related to you in the| testimony 
and did so as the result of premeditation and deliberation he would 
be guilty of murder in the first degree. If upon all of tl|ie evidence 
you believe beyond a reasonable doubt that the defendant did shoot 
and kilf the said Laura Kinard while he, the defendant, was in 

57 that state of mind then your verdict should be guilty of mur¬ 
der in the first degree. If you have any reasonable doubt 

about it you should give the benefit" of that doubt to the! defendant 
and you should then consider whether or not the defendant is guilty 
of murder in the second degree. | 

Murder in the second degree is the killing of a human jbeing with 
malice aforethought. It does not require deliberation and premedi¬ 
tation. It merely requires the element of malice which I have just 
defined as an intentional act to kill without legal justification. JThis 
element of malice may be inferred from the circumstaijices of the 
case. If a deadly weapon is used, one which will likely cause death, 
the element of malice, the intent to inflict death or do g^eat bodily 
harm may be inferred from the use of such weapon in a manner 
calculated to produce death or do serious bodily harm, and if death 
follows and there is not the element of deliberation and jpremedita- 
tion it is murder in the second degree. | 

At this point perhaps it would be well to read certain prayers 
which have been asked by the defendant and allowed by the Court 
and they are given by the Court as constituting the law jof the case 
so far as they go in the same sense as if the Court had jsiiven them 

upon its own motion. ! 

Defendant’s prayer Xo. 2 is as follows: The Court instructs the 
jury that where there is evidence tending to show selfj-defense. or 
where the character of the transaction is in doubt the | reputation 
of the deceased for having a violent or dangerous character can be 
proved for the purpose of showing a reasonable apprehension of im¬ 
pending danger to the defendant. i 

Defendant’s prayer Xo. 3: In a trial for murder when the defend¬ 
ant relies upon his right of self-defense, defendant’s light to the 
possession of the pistol is not involved; the question is yhether the 

killing was justified. j . 

Defendant’s instruction Xo. 4: The Court instructs the jury that 
a reasonable doubt is that state of the case which after the entire 
comparison and consideration of all the evidence leaved the minds 
of the jurors in that condition that they cannot s4y they feel 

58 an abiding conviction to a moral certainty of the truth of 
the charge. 
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The burden of proof is upon the Government. All the presump¬ 
tions of law independent of the evidence are in favor of innocence 
and every person is presumed to be innocent until he is proved guilty. 
If upon such proof there is reasonable doubt remaining the accused 
is entitled to the benefit of it by acquittal, for it is not sufficient to 
establish a probability although a strong one arising from the doc¬ 
trine of chance that the fact charged is more likely to be true than 
the contrary, but the evidence must establish the truth to a certainty 
that convinces and directs the understanding and satisfies the reason 
and judgment of the jury. 

Defendant’s instruction No. 6: The Court instructs the jury that 
upon the trial of a criminal case by a jury the law contemplates 
the concurrences of twelve minds; the conclusion of guilt before a 
conviction can be had; Each individual juror must be satisfied be¬ 
yond a reasonable doubt of the defendant’s guilt before he can, under 
his oath, consent to a verdict of guilty. Each juror should feel the 
responsibility resting on him as a member of the jury and should 
realize that his own mind must be convinced beyond a reasonable 
doubt of the defendant’s guilt before he consents to a verdict of 

f uilty; therefore if any individual member of the jury, after having 
uly considered all the evidence in the case and after consultation 
with his fellow jurors, entertains a reasonable doubt of the defend¬ 
ant’s guilt it is his duty not to surrender his own conviction simply 
because the balance of the jury may entertain a different conviction. 

In addition to the plea of not guilty the defendant has interposed 
a plea of self-defense. With respect to that plea, you are told that if 
a person is so circumstanced or so situated that he honestly believes 
and has reasonable grounds for the belief that he can save himself 
from danger of serious bodily harm only by taking the life of his 
assailant he has the right to protect himself even to the extent of 
killing his assailant. Self-defense from danger means not a 
59 past danger, nor a danger of future injury, but means a 
present danger; a danger of so great injury to the person 
that it would maim him or that would be permanent in character 
or might produce death. The law of self-defense is a law of neces¬ 
sity, and that necessity must bear all semblance of reality and admit 
of no alternative before taking life will be justifiable or excusable. 

There has been received in evidence what purports to be a written 
statement made and signed by this defendant. This paper is termed 
a confession. A confession if freely and voluntarily made is evi¬ 
dence of a satisfactory character. The rule is that in order to render 
a statement of that kind admissible in evidence the proof must be 
sufficient to establish that the maker of the statement acted volun¬ 
tarily. A confession must be free and voluntary, that is, not pro¬ 
duced by inducement or engendered by force or fear. It is the duty 
of the jury to disregard the confession of this defendant altogether 
if they should have a reasonable doubt of the voluntary nature of 
the statement. If you have no such doubt of the voluntary character 
of the paper, then you will take it into consideration with all the 
other facts and circumstances, and in determining how much weight 
you will give to such signed statement as evidence in the case you 
will consider it in conjunction with all of the other facts and cir¬ 
cumstances shown in the evidence and give particular reference to 







WILL KINARD VS. UNITED STATES 


41 


the circumstances of the making of the statement and tihe signing 
of it by the defendant. 

As I explained to you in other cases, we divide responsibility in 
these cases between the Court and jury. It is for the Court to pass 
upon questions relating to the admissibility of testimony! It is for 
the Court to direct the orderly proceeding of the trial, and it is for 
the Court to advise the jury as to the law of the case. It is the duty 
of the jury to take the law as given by the Court and dppty it to 
the facts of the case. It is the exclusive province of ana the sole 
duty of the jury to determine all questions relating to tlie guilt or 
innocence of the accused. It is the exclusive province and duty of 
the jury alone to determine the credibility of witnesses. 

60 You are the sole judges of the credibility of the various wit¬ 
nesses who have been produced, who have been £wom and 

who have testified; and you are the sole judges of the weight of the 
evidence as given by these various witnesses. You should accord 
to the testimony of each of these witnesses that degree of credit 
which in your own judgment you think it is entitled to. 

In coming to your conclusion as to what weight should be accorded 
to the testimony of any particular witness you should take into con¬ 
sideration so far as you are able to do so from the manner and 
appearance of the witnesses upon the stand, whether thd testimony 
of the witnesses be freely and honestly given. You should consider 
the apparent intelligence or lack of intelligence of the particular 
witnesses and in weighing the testimony of any particular witness 
you must and should give weight to his opportunity and ability to 
observe the facts that transpired within his presence and hjis capacity 
to remember what occurred and what he has observed and his ability 
to express accurately and communicate to you through the medium 
of words what passed within his observation; also what if any inter¬ 
est or lack of interest a witness may have in the outcome pf the case, 
and whether on account of that any witness has colored ip any way 
the facts related in his testimony. Also the question of whether there 
is manifested by a witness any bias, prejudice or feeling for or 
against the defendant and if so whether that has induced ihe witness 
to color his testimony one way or another. If you find that any 
particular witness has knowingly testified falsely with ! respect to 
any material matter concerning which he might not readily be mis¬ 
taken, you may, if you wish, disregard the whole of thej testimony 
of such witness, but you are not obliged to do so. You may find that 
his testimony in other particulars is supported by the testimony of 
other witnesses or by circumstances or by other proof; 'and you may 
believe a witness in part and reject other parts of his testimony that 
is unworthy of belief. It is for you to say what testimony you will 
accept as true, what witnesses you will find to be unworthyj or worthy 
to believe. 

It will be your duty as I know it will be your earnest aim 

61 and desire to return a verdict which will do lull justice 
between society on the one hand which wishes to have its laws 

enforced and punishment imposed when its laws are broken, and on 
the other hand to give to the defendant his rights as he now stands 
at the bar of this Court with his life at stake. 

i 

i 

l 
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You may take the case. When you have arrived at a verdict you 
will return. As I have heretofore said vour verdict will be: 

V 

Guilty of murder in the first decree. 

Guilty of murder in the second decree, or 

Not Guilty. 

The foregoing is the substance of all the testimony and proceed¬ 
ings bearing upon the exceptions herein reserved on behalf of the 
defendant. 

And as all of said exceptions were noted and allowed as aforesaid 
and duly entered upon the minutes of the Court before the jury 
retired to consider of its verdict and because the matters and things 
hereinbefore recited are not matters of record and in order to make 
the same a part of the record herein, so that the defendant may have 
his eas* reviewed on appeal. the defendant, by his attorneys, moves 
the Court to sign and seal this his bill of exceptions, which motion 
is granted by the Court and this bill of exceptions is accordingly 
signed and sealed this 2Sth dav of Julv 1937. 

F. Dickinson Letts. Justice. 


The foregoing bill is satisfactory. 

Roger Robb. 

Assistant United States Attorney. 

Eugenio M. Fonbuena. 
Attorney for Defendant. 

July 26, 1937. 

62 [Endorsement omitted in printing.] 

(Endorsement on cover:) No. 6969. Will Kinard, Appel¬ 
lant. vs. United States of America. United States Court of Appeals 
for the District of Columbia. Filed May 11. 1937. Moncure Burke. 

Clerk. 


U. S. GOVERNMENT PRINTING OFFICEl 1937 



. 



t 


k 

i 


x 






... .... ■y'-.-f • 
• v»'■>■ ; • 







TABLE OF CONTENTS 


I 


i 


SUBJECT INDEX 

I 

Statement of facts__ ! 

Argument_ 

I. Failure to instruct the jury as to character evidence. _ 

II. Alleged erroneous admission of evidence of appellant’s 
police record_I 

III. Refusal of the court to instruct on accidental homicide. 

IV. Refusal of the court to instruct on the subject of man¬ 

slaughter_! 

Conclusion_ 


Pw 

1 

6 

6 

10 

26 

27 

28 


TABLE OF CASES 


Aldridge v. United States, 61 App. D. C. 103, 57 F. (2d) 942_ 

Bell v. United States, 60 App. D. C. 76, 47 F. (2d) 438- 

Brookins v. State, 167 Ga. 325, 145 S. E. 449_ 

Clark v. United States, 57 App. D. C. 335, 23 F. (2d) 756_ 

Commonwealth v. Brailey, 134 Mass. 527_ 

Commonwealth v. Brown, 264 Pa. 85, 107 Atl. 676_ 

Commonwealth v. Dennery, 259 Pa. 223, 102 Atl. 874- 

Commonwealth v. Funai, 146 Mass. 570, 16 N. E. 458- 

Commonwealth v. Galavan, 9 Allen 271_ 

Commonwealth v. Salyards, 158 Pa. 501, 27 Atl. 993- 

Dickerson v. United States, 62 App. D. C. 191, 65 F. (2d) 824 

cert. den. 290 U. S. 665_ 

Estabrook v. United States, 28 F. (2d) 150 (C. C. A. 8)- 

Fearson v. United States, 10 App. D. C. 536_ 

Goldsby v. United States, 160 U. S. 70- 

Hawkins v. United States, 59 App. D. C. 249, 39 F. (2d) 294— 

Hermansky v. United States, 7 F. (2d) 458 (C. C. A. 8)- 

Hoover v. Stale, 91 Ohio 41, 109 N. E. 626- 

Kreiner v. United States, 11 F. (2d) 722 (C. C. A. 2) cert. den. 
271 U. S. 688... 


28 
28 
21, 24 
10 
18 
15, 19 
21, 23 
15, 17 
! 15 

14 


14, 17 
7 
27 
7,9 
13 
7,8 
15,19 


7.8 


Lisansky v. United States, 31 F. (2d) 846 (C. C. A. 4) cert. den. 

279 U. S. 873...-..! 10 

Lomax v. United States, 37 App. D. C. 414_ 14 

McUin v. United States, 17 App. D. C. 323- 14, 15 

Murray v. United States, 53 App. D. C. 119, 288 F. 1008 cert, 
den. 262 IT. S. 757. 21, 22 


28797—37-1 


(I) 


i 






























n 

Page 

Nickerson v. State, 205 Ala. 684, 88 So. 905_21, 25 

Payne v. Commonwealth , 251 Ky. 776, 64 S. W. 2d 888_21, 23 

People v. DeMoss, 4 Cal. (2nd) 469, 50 Pac. (2nd) 1031_ 21 

People v. Ducky 61 Cal. 387-- 14 

People v. Luce , 210 Mich. 621, 178 N. W. 54_ 7 

Preston v. United States y 65 App. D. C. 110, 80 F. (2d) 702—.» 27 

Reuben v. United States, 86 F. (2d) 464 (C. C. A. 7) cert. den. — 

U. S. —, 57 S. Ct. 513... 10 

Roach v. Statey 157 Ga. 112, 120 S. E. 771. 7 

Rocchia v. United States f 78 F. (2d) 966 (C. C. A. 9)_ 14, 17 

Salinger v. United States , 23 F. (2d) 48 (C. C. A. 8)_ 9 

Spalitto v. United States , 39 F. (2d) 782 (C. C. A. 8)_ 10 

Sparf and Hansen v. United States, 156 U. S. 51_ 14, 15 

State v. CasteUi, 92 Conn. 58, 101 Atl. 476... 21, 25 

State v. Lovett, 235 Mo. 343, 138 S. W. 523.— 19 

State v. Quirk, 101 Minn. 334, 112 N. W. 409___. 15, 19 

State v. Rosa , 72 N. J. L. 462, 62 Atl. 695_ 14,15, 19 

State v. Stacy, 104 Vt. 379, 160 Atl. 257. 21, 25 

Thiede v. Utah, 159 U. S. 510_ 21 

United States v. Comerford, 64 F. (2d) 28 (C. C. A. 2) cert. den. 

289 U. S. 759 


10 



















In the United States Court of Appeals 
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I 

• April Term, 1937 


No. 6969 


Special Calendar 


Will Kinard, appellant 

v. 

United States of America 


brief for appellee 


STATEMENT OF FACTS 

i 

j 

The appellant has been convicted of murder in 
the first degree and sentenced to be executed under 
an indictment charging that on November 6,1936 r 
he murdered one Laura Kinard. On this appeal, 
he contends that the Court erred in charging the 
jury and in admitting certain evidence. 

The evidence for the Government at the trial dis¬ 
closed that the deceased, Laura Kinard, was the 
wife of the appellant. At the time of the homicide 
she lived at 217 Third Street SW. with the appel- 






lant and their two children, William Kinard, Jr., 
11, and Pauline Kinard, 8 (R. 11-13). 

The evidence disclosed that about 7:15 o’clock on 
the evening of November 6 the appellant shot his 
wife to death. The shooting occurred fei the kitchen 
at 217 Third Street after a “fuss” or argument 
there between the appellant and the deceased. 

The children, who were the only eye witnesses, 
testified for the Government. The little girl, 
Pauline, testified that during the “fussing” her 
father left the kitchen and went upstairs and then 
her mother went upstairs; that then her father 
came down and got behind the icebox in the dining 
room and then after a while her mother came down 
and went in the kitchen; that as her mother was 
sitting down the appellant came to the door be¬ 
tween the kitchen and the dining room, put out the 
only lamp which was burning, and shot the de¬ 
ceased once; that the deceased fell down and then 
the appellant stood over her and shot her five more 
times; that before the shooting, the deceased 
“ picked up a salt shaker and fixed to throw it at 
him and then she put it down;” that she, Pauline, 
did not see her mother with a knife at any time 
before the shooting. Pauline further testified 
that, after the shooting, she got a match and gave 
it to her father who relighted the lamp; that her 
father then told the little boy, William, that he was 
“going to the court” and that then “he hit Junior” 
and left; that she then went in the kitchen and saw 


her mother lying on the floor with a knife in her 

hand (R. 13-15). j 

The testimony of the little boy, William, wgts in 
substantial agreement with that of his sister. | Al¬ 
though he testified that his father did not go up¬ 
stairs during the “fussing,” he said that the 
appellant left the kitchen and stayed away about 
a minute just before the shooting (R. 12). He tes¬ 
tified further that immediately after the shooting 
the appellant took a knife from the shelf near the 
kitchen sink, put it in the hand of the dead woman, 
hit him, William, on the head, and told him to tell 
the police that his mother “had the knife after” 
the appellant (R. 12). 


After striking his son and arranging the knife 
in his wife’s hand, the appellant ran from! the 
house and. went to Number 4 Precinct w'here he 
surrendered to the police (R. 15, 18). j 

A neighbor of the Kinards, Mrs. Williams, j saw 
the appellant run from his house and she immedi¬ 
ately went to the house and found the children 
there. The children at once told Mrs. Williams 
what had happened and their account of the mur¬ 
der, given to Mrs. Williams spontaneously land 
before they were interviewed by the police, was in 
substantial accord with the testimony of Pauline 
Kinard at the trial (R. 15,16,17). j 

When the police arrived at the scene a j few 
minutes after the shooting they found Laura Kin- 
/ ard lying dead on the kitchen floor. There was 
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a butcher knife near her hand. The appellant was 
brought to the scene and the little boy repeated his 
statement in the presence of the prisoner (R. 17). 
The police observed an “egg*’ or bump on the little 
bov’s head where he said his father had struck him 
(R. 17). There was a bullet hole in the floor di¬ 
rectly under the body and a police officer cut a 
copper-coated slug from this hole (R. 23). 

The autopsy revealed that the deceased had been 
shot six times, once in the arm and five times in the 
chest and abdomen. Four of the wounds were 
fatal wounds. There were powder marks impreg¬ 
nated in the cloth of the dress worn by the deceased 
from which the Coroner concluded that the shots 
had been fired from a distance of about 18 inches 
(R. 10,11). 

In a statement to the police, which was reduced 
to writing, the appellant said that his wife had ac¬ 
cused him of “going out on” her and had threat¬ 
ened to kill him with a knife; that when she got 
the knife he left the kitchen and ran upstairs “to 
go to bed” and that about three minutes later, after 
he had unlaced one shoe, his wife came up; that 
while she was coming up the steps he got his gun 
from underneath the pillow and that he then went 
downstairs and got behind the kitchen door; that 
when he came from behind this door she was stand¬ 
ing inside the kitchen and she made a pass at him 
with the knife and he shot her four times and she 
fell to the floor; that the lamp went out at that time 
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and he relighted it; that he then looked down 
on his wife “and she was lying on her back suffer- 

I 

ing and I shot her twice more 7 ’; that “she was in 
misery and I wanted to get her out of her misery”; 
that he was about four feet from his wife whejn he 
shot her the first time and was straddling the t)ody 
and shooting downward when he fired the last two 
shots. He denied that his wife had attempted to 
throw a salt shaker at him just before he shot the 
first time (R. 19-22). 

At the trial the appellant testified that he! had 
killed his wife in self-defense. He stated thbt on 
several prior occasions she had assaulted him and 
that on the night of the homicide she had threat¬ 
ened to kill him and had followed him upstairs With 
a knife and that after getting his gun there he had 
come downstairs and had hidden behind the kitchen 
door and “she was standing in the door thait he 
came from behind and there is where the shooting 
took place.” He said that his little son wainted 
to go to the precinct with him after the shooting 
“so I smacked him and he went on back as I stkrted 
out through the alley, and he went on back to the 
house.” He denied that he had put out the light 
before shooting his wife and asserted that “the 
draft from the gun did make the light go out.” j He 
denied that his wife had attempted to throw a| salt 
shaker at him (R. 28-30). I 

On cross-examination, the appellant testified 

! 

that his wife had not cut him and that she was not 
in sight of him when he came downstairs. He said 
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that, while he was hiding behind the kitchen door,, 
she went into the kitchen and he then stepped from 
behind the door intending to go upstairs to bed; 
that she then came into the dining room after him 
and, when he shot her, she fell inside the dining 
room; that her body was all the way inside the din¬ 
ing room; that he shot her six times before she fell 
and did not shoot at all while she was on the floor; 
that there was no bullet hole in the kitchen floor 
and that someone had moved the body and the 
knife into the kitchen. He said that when he shot, 
he was standing about 12 feet from the lamp and 
the lamp just went out when he shot. He said that 
he went to Number 4 Precinct, about six blocks 
from his house, to get an ambulance for his wife 
(R. 32, 33). The Government impeached the de¬ 
fendant by showing that his testimony at the trial 
was contradicted in certain respects by his volun¬ 
tary statement at the inquest (R. 32,35). 

AS>6UIOiNT 

I 

Failure to instruct the jury as to character evidence 

The appellant called as a character witness one 
Reverend Foster who, when asked as to the appel¬ 
lant’s reputation for peace and good order an¬ 
swered, “To the best of my knowledge, and through 
the people that knows him personally was mod¬ 
estly and gently and peaceful.” 
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i 

i 


On cross-examination, the Reverend admitted 
that through these same people who knew the ap¬ 
pellant personally he had heard that on September 
5, 1936, the appellant was arrested and changed 
with cutting his wife’s throat. The Reverend 
averred that he gave this matter of the cutting 
little weight in estimating the appellant’s reputa¬ 
tion since “I take those things as tongue and iieeth 
will fall out, and those calamities do often happen 
between the average man and wife” (R. 25-^27). 
Reverend Foster was the only character witness 
called by the appellant. 

The appellant did not request the Court to 
charge the jury as to evidence of good character, 
and no such instruction wras given. No exception 
was taken to the failure of the Court to charge on 
this subject. The appellant now contends that the 
failure of the Court to give such instruction, was 

i 

fatal error. 

The lawr is quite clear, howrever, that, in the ab¬ 
sence of a request for an instruction, the failure 
to charge in regard to evidence of good character 
is not error. 

Kreiner v. United States , 11 F. (2d) 722 
(C. C. A. 2), cert, den. 271 U. S. 688. 

Hermansky v. United States , 7 F. (2d)! 458 
(C. C.A.8). j 

People v. Luce, 210 Mich. 621, 178 N. W. 34. 

Roach v. State, 157 Ga. 112, 120 S. E. 771. 

See Estabrook v. United States, 28 F. (2d) 150 
(C. C. A. 8) ; Goldsby v. United States , 160 U. S. 70. 

28797—37 - 2 



8 


In Kreiner v. United States, 11 F. (2d) 722, 731 
(C. C. A. 2), cert. den. 271 U. S. 688, the Court 
said: 

In a criminal case a court should instruct 
on all essential questions of law involved in 
the case, whether requested or not. * * * 

Counsel have no right, however, to assume 
that the court, in the absence of a request, 
would instruct upon the evidence concern¬ 
ing the character of the defendant; for, 
while there are some subjects upon which 
counsel may assume that the court will in¬ 
struct without request, character evidence is 
not one of them. * * * We do not think 

the court was bound to select the evidence on 
that subject and comment specially upon it, 
unless requested to do so and requested in 
proper time, and no such request was made 
at any time— * * *. 

In Hermansky v. United States, 7 F. (2d) 458 
(C. C. A. 8), the Court said: 

It is insisted under assignments of error 
25 and 26 that the court erred in not in¬ 
structing the jury with reference to the tes¬ 
timony of the character witnesses produced 
by the defendant. Good character is not a 
defense, but evidence of good character may 
raise a reasonable doubt in the minds of the 
jury as to a defendant’s guilt. The court 
should have instructed on this question, and 
doubtless, if defendant had asked for such 
instruction, the court would have given the 



same. Defendant, however, did not ask 
such instruction, nor did he except to the 
failure of the court to instruct thereon. 
Not having done so, he is not in a position 
now to raise the question. | 

Goldsby v. United States, 160 U. S. 70, \^as a 
prosecution for murder in which the defense was 
an alibi. The defendant complained that the 
Court in its charge had disregarded the testi¬ 
mony offered to establish the alibi. The Supreme 
Court held, however, that: 

If the accused wished specific chargfes as 
to the weight in law to be attached to testi¬ 
mony introduced to establish an alibi, it was 
his privilege to request the Court to] give 
them. No such request was made, jand, 
therefore, the assignments of error are with¬ 
out merit. 

The soundness of the rule established bv these 
cases is apparent here where the appellant’s Char¬ 
acter witness was almost completely destroyed, or 
at least made ridiculous, on cross-examination, so 
that counsel undoubtedly were not anxious to recall 
the testimony to the minds of the jury by request¬ 
ing an instruction on the subject. 

It may be noted that in Salinger v. United States, 
23 F. (2d) 48 (C. C. A. 8) the Court suggested! that 
it was the duty of the trial judge to charge on the 
subject of character evidence without request.! In 
that case, however, a proper request was made but 
the trial court charged erroneously on the subject. 
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The facts of the Salinger case, therefore, distin¬ 
guish it from the instant case. 


A 

Although the appellant does not argue the mat¬ 
ter, it should be said that it was entirely proper for 
the District Attorney to develop on cross-examina¬ 
tion of the appellant’s character witness that the 
witness had heard people say that the appellant had 
been arrested for cutting his wife’s throat. 

Clark v. United States, 57 App. D. C. 335, 
23 F. (2d) 756. 

Reuben v. United States, 86 F. (2d) 464 

(C. C. A. 7) cert. den.-U. S.-, 57 

S. Ct. 513. 

United States v. Commerford, 64 F. (2d) 
28 (C. C. A. 2) cert. den. 289 U. S. 759. 

Spalitto v. United States, 39 F. (2d) 782 
(C. C. A. 8.) 

Lisansky v. United States, 31 F. (2d) 846 
(C. C. A. 4) cert. den. 279 U. S. 873. 

II 

Alleged erroneous admission of evidence of appellant’s 

police record 

In his opening statement to the jury, counsel for 
the appellant promised to prove that the appellant 
and the deceased were happily married until about 
1933 when the deceased began to accuse him of 
going out with some other woman; that from that 
year up to the time of the shooting, the deceased 


11 


continued to accuse him of misconduct and had 

i 

assaulted him on various occasions; that early in 
1936, the deceased had struck appellant with a 
hammer and that a month before the homicide, she 
had again assaulted him; and that the appellant 
had killed her in self-defense (R. 24, 25). Ip his 
direct examination, the appellant told of hi^ life 
with the deceased from their marriage in 1925 
until the homicide. He testified that in February 
or March of 1936, she struck him with her hand 
and knocked him down and that about a month 
before the homicide she beat him with a flowed vase 

i 

(R. 28). The record shows that the appellant was 

thereafter asked on direct examination about ‘‘cut- 

| 

ting his wife’s throat” and he testified that hfe was 
putting up some fence in his back yard, “wa$ put¬ 
ting up a tin can,” and that while helping him his 
wife was accidentally cut by the tin. He testified 
that “she made out like I had cut her with a razor 

i 

and she had me arrested. I said, ‘Well, I will go 

down to see about it.’ I went down to Number 4 

| 

to see, and sure enough and I asked him how much 
the fine was. He said, ‘$25.00’; so the police says, 
‘Search him and lock him up.’ He did search me 
and lock me up, and I paid that fine and cotne on 
out and she says, ‘I ain’t going to testify against 
him. I am going to get the money back,’ and she 
got the money back.” He swore that he never 
went to court in that case (R. 30). 

On cross-examination, the appellant testified 
without objection that he did go to court at the 
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time his wife had the cut on her throat; that the 
judge asked her if she was going to swear against 
him and she said, “No.” He denied that he had 
threatened to kill his wife. The records showrs that 
thereupon the following occurred: 

By Mr. Robb: 

Q. Let me see if I can’t refresh your recol¬ 
lection about that. Do you remember the 
time you went down to police court that 
Officer Grimes wras there ? 

Would you mind standing up, Officer 
Grimes? 

(The request was complied with.) 

Do you remember he was there ? 

A. I never saw him there myself. 

Q. No; down at the precinct at the time 
you said your wife got her throat cut with a 
tin? 

A. Yes, sir; I remember him. I remem¬ 
ber seeing him over there. 

Q. As you were going out of the court room 
didn’t your wife say to Officer Grimes in 
your presence that you were going to kill 
her, that you had threatened to kill her? 

A. No, sir. 

Q. And didn’t you simply say nothing? 

A. No, sir. 

Q. That didn’t take place? 

A. No, sir. 

Q. You didn’t hear any such remark 
made? 

A. No, sir. 

Q. Sure about that? 

A. I know it; yes, sir. (R. 31.) 
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i 
I 

i 

l 

l 

| 
i 

! 
i 

The record shows further that Officer Grimes 
was called in rebuttal and testified without objec¬ 
tion that he had seen the appellant and his wife, 
Laura Kinard, in the police court on September 5, 
1936; that at that time Laura Kinard said to him 
in the presence of the appellant that the appellant 
was going to kill her, that he had told her so ;| and 
that the appellant made no statement in reply t6 his 
wife’s accusation. On cross-examination counsel 
for the appellant developed that Officer Grimes had 
arrested Kinard (R. 34, 35). 

It thus appears that the appellant himself in the 
opening statement of his counsel and on direct ex¬ 
amination placed before the jury a complete his¬ 
tory of his relations with his wife, including the 
fact that she had procured his arrest. Certainly, 
he cannot now contend that this was error. j The 
cross-examination of the appellant and the rebuttal 
testimony offered by the Government concerned 
only statements made when the appellant whs in 
court and the Government did not attempt to prove 
that he had been arrested or charged with crime. 

i 

Reference to the appellant’s presence in court was 
made only to refresh the appellant’s recollection 
with respect to the time and place of the statement 
involved (R. 31). This was entirely proper. 
Hawkins v. United States, 59 App. D. C. 249, 39 F. 
(2d) 294. | 

I 

i 

I 

i 

i 


i 
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A 

It was proper to show that a month before the 
homicide the appellant had threatened to kill his 
wife. The remoteness of the threat concerned the 
weight of the evidence and not its admissibility. 

McUin v. United States, 17 App. D. C. 
323. 

Lomax v. United States, 37 App. D. C. 
414. 

People v. Duck, 61 Cal. 387. 

State v. Rosa, 72 N. J. L. 462, 62 Atl. 695. 

Commonwealth v. Salyards, 158 Pa. 501, 
27 Atl. 993. 

B 

To prove that the appellant had threatened to 
kill his wife, it was proper for the Government to 
show that in the presence of the appellant the wife 
had accused him of threatening her life and that 
he had stood silent before this accusation. Such a 
statement naturally called upon the appellant for 
an answer and his silence was an implied admission 
that the statement was true. 

Sparf and Hansen V. United States, 156 
U. S. 51. 

McUin v. United States, 17 App. D. C. 
323. 

Dickerson v. United States, 62 App. D. C. 
191, 65 F. (2d) 824, cert. den. 290 U. S. 
665. 

Rocchia v. United States, 78 F. (2d) 966 
(C. C. A. 9). 





Commonwealth v. Fund, 146 Mass. 570* 
16 N. E. 458. | 

Commonwealth v. Brailey, 134 Mass. 527. 
Commonwealth v. Galavan, 9 Allen 271. 
/State v. Quirk, 101 Minn. 334, 112 Nl W. 
409. | 

Hoover v. State, 91 Ohio 41, 109 N. E. 
626. | 
Commonwealth v. Brown, 264 Pa. 85* 107 
Atl. 676. 

v. itesa, 72 N. J. L. 462, 62 Atl. 695. 

In Sparf and Hansen v. United States, 156 U. S. 
51, witnesses for the Government were permitted 
to state what Hansen had said to them in Sparf’s 
presence while both the defendants were ujnder 
arrest. The Supreme Court said : 

The declarations of Hansen after the kill¬ 
ing, as detailed by Green and Larson, Swere 
also admissible in evidence against Sparf, 
because they appeared to have been made in 
his presence, and under such circumstances 
as would warrant the inference that he 
would naturally have contradicted the|m if 
he did not assent to their truth. j 

In McUin v. United States, 17 App. D. C.| 323, 
the defendant was charged with the murder of one 
Turner. A witness for the prosecution was per¬ 
mitted to testify that he was upstairs in his room 
when one Bertha Crown called to him and said, 
“Mr. Grant, Come out here. Mr. McUin has 
knocked Mr. Turner in the head.” The Court of 
Appeals held that this evidence was admissible as 
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an implied admission by the accused. The Court 
said: 

i 

In regard to the first ground of admission, 
the accused was present and must have 
heard the call of Bertha Crown to Grant to 
come down to the street, that MeUin had 
knocked Turner in the head. Grant obeyed 
the call and at once came down to where the 
assault had occurred, and where the accused 
and Bertha Crown were with the deceased, 
the latter lying on the ground. The accused 
neither denied the fact that he had knocked 
the deceased in the head, at the time when 
Bertha Crown called up to Grant, nor after 
Grant had come down to where the parties 
were on the street. Having heard it charged 
that he had knocked the deceased in the 
head, and failing to deny the charge, it was, 
at least, some evidence of an implied admis¬ 
sion on his part that the charge had been 
truthfully made. Under the circumstances 
of the case, it is to be presumed, that, accord¬ 
ing to ordinary human experience, he would 
naturally have repudiated the charge, if it 
were not true. Comm. v. Antonio Tunai, 
146 Mass. 570. The principle is, that where 
a statement is made either to a man, or 
within his hearing, that he was concerned in 
the commission of a crime, to which he 
makes no reply, the natural inference is that 
the imputation is well founded or he would 
have repelled it. Best on Presump. 241; 
Whart. Crim. Ev. (8th Ed.), Sec. 679. 
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In Dickerson v. United States, 62 App. D. Cl 191, 
65 F. (2d) 824, cert. den. 290 U. S. 665, the evidence 
disclosed that after the confession of a co-defend¬ 
ant had been reduced to writing it was read to the 
co-defendant at police headquarters in the presence 
of the defendant, and thereafter was read to the 
defendant himself; that the co-defendant stated 
that it was true, while the defendant said nothing. 
The Court held that, under these circumstances, the 
statement was admissible against the defeiidant, 
since it was made under such circumstances as 

i 

would warrant the inference that the defendant 
would have contradicted it if he did not assent to it. 

In Rocchia v. United States, 78 F. (2d) 966 
(C. C. A. 9), the Court permitted a Government 
agent to testify that, while the defendant was 
under arrest, he had stated in the defendant’s pres¬ 
ence that the defendant had tried to bribe hiin and 
that the defendant said nothing. The Court said, 
78 F. (2d) 972: 

We think, * * * that a statement by 
one officer to his superior, in the presence of 
the defendant, that-there had been an at- 
tempt made by the defendant while in his 
custody to secure his release by bribery, calls 
for reply from the defendant, and that his 
silence in regard thereto would be admissi¬ 
ble in evidence. 

i 

Commonwealth v. Funai, 146 Mass. 570,16 N. E. 
458, was a prosecution for unlawfully exposing and 
keeping for sale intoxicating liquors. Th4 State 
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was permitted to show that in the presence of the 
defendant his wife had said “We will sell liquor in 
spite of all the officers of Station 1.” In affirming 
the conviction, the Court said through Mr. Justice 
Holmes: 

The declaration by the defendant’s wife, 
“We will sell liquor in spite of all the officers 
of Station 1,” contained, or might have been 
found to contain, an implied admission and 
assertion that she and her husband were 
engaged in selling liquor, and also that the 
sale was illegal. Having been uttered in 
the presence of her husband, and he not hav¬ 
ing been under arrest or duress at the time, 
it was some evidence of an admission on his 
part, if the declaration was understood by 
him in the sense first mentioned, and if the 
circumstances were such that according to 
human experience he naturally would have 
repudiated it, if the implied assertions were 
not true. 

Commonwealth v. Bralley, 134 Mass. 527, was a 
prosecution for arson. The defendant’s son was 
permitted to testify that at the fire or soon there¬ 
after he asked the defendant, “What did you want 
to set this afire for?” and that the defendant made 
no answer. It was held that this evidence was 
competent and that it was properly left to the jury 
to say whether the question was put to the de¬ 
fendant under such circumstances that according 
to human experience he would naturally reply. 



19 


State v. Quirk, 101 Minn. 334, 112 N. W. 409, 
was a prosecution for murder. The State showed 
that a third person asked the defendant why he 
had shot the deceased; that the defendant made 
no reply but that the defendant’s wife said he shot 
him “because he ruined my daughter.” On lap- 

I 

peal, the Court held that this evidence was prop¬ 
erly received. The Court said: | 

This was said in Mr. Quirk’s immediate 
presence, and he, by his silence, apparently 
acquiesced in the statement. As the inquiry 
was directed to him, and he failed to give 
any other explanation, it was for the jury 
to say whether his silence under the circum¬ 
stances was an admission that the statement 
was correct. 

In Hoover v. State, 91 Ohio 41, 109 N. E. 026, 
the defendant was tried for the murder of his ydfe. 
The State showed that after the shooting the 
mother of the deceased, in a conversation with |her, 
held in the presence of the defendant, accused] the 
defendant of the shooting; that the deceased as¬ 
sented to this accusation but that the defendant 
said nothing. The Court held that this evidence 
was competent since it tended to show an implied 
admission by the defendant. Somewhat similar 
situations and rulings were involved in Common¬ 
wealth v. Brown, 264 Pa. 85,107 Atl. 676; State v. 
Lovell, 235 Mo. 343, 138 S. W. 523; and State v. 
Rosa, 72 N. J. L. 462, 62 Atl. 695. 


i 
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We repeat, therefore, that under the authorities, 
it is clear that the Government was properly al¬ 
lowed to prove that in the presence of the de¬ 
fendant his wife had accused him of threatening 
her life and that he had stood mute before this 
accusation; for the defendant’s silence under these 
circumstances was evidence from which the jury 
might have found that the threat had actually been 
made. 

C 

It has been demonstrated that the Government 
did not develop, either on cross-examination of the 
defendant or on the direct examination of Officer 
Grimes, that Officer Grimes had arrested the de¬ 
fendant. This evidence came from the defendant 
himself on direct examination. In any event, how¬ 
ever, it vrould have been proper for the Govern¬ 
ment to show that a short time before the homicide 
the deceased had caused the arrest of the defendant. 
This evidence was competent as tending to show 
a motive for the killing—in other words, it tended 
to show a reason for the defendant’s ill feeling 
against his wife. This was particularly true since 
the defendant, in his counsel’s opening statement 
to the jury and in his testimony, had discussed the 
relations which existed between him and his wife 
for many months prior to the killing, had men¬ 
tioned several quarrels between them, and had con¬ 
tended that he had always been a faithful and lov¬ 
ing husband (R. 24, 25,28, 30). 
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Thiede v. Utah, 159 U. S. 510. 

Murray v. United States, 53 App. Dj. C. 
119, 288 F. 1008, cert. den. 262 U. S. 75f7. 

Commonwealth v. Bennery, 259 Pa. 223, 
102 Atl. 874. | 

Payne v. Commonwealth, 251 Ky. 776, 64 
S. W. (2d) 888. 

Brookins v. State, 167 Ga. 325, 145 S. E. 
449. j 

State v. Castelli, 92 Conn. 58,101 Atl. |476. 

State v. Stacy, 104 Yt. 379, 160 Atl. 257. 

Nickerson v. State, 205 Ala. 684, 88 So. 
905. I 

People y. Be Moss, 4 Cal. (2nd) 469, 50 
Pac. (2nd) 1031. j 

In Thiede y. Utah, 159 U. S. 510, the defendant 
was tried for the murder of his wife. The (prov- 
ernment introduced evidence of ill treatment by 
the defendant of his wife for a number of years, 
and evidence that a day or two before the homicide 
he had assaulted her and had ordered her to go 
home, but that she refused to go, saying that if she 
went home, the defendant would kill her.! In 
affirming the conviction, the Court said, 159 U. S. 
517,518: ! 

I 

Now the most of the testimony objected to 
was introduced for the purpose of showing 
ill treatment by defendant of deceased, and 
a state of bitter feeling between them. 
This, of course, bears on the question of mo¬ 
tive, and tends to rebut the presumed! im¬ 
probability of a husband murdering his 
wife. The witnesses testified to hearing the 
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deceased scream at several times; to seeing 
her with black eyes and a bruised face; to 
her eyes looking red; to her crying on sev¬ 
eral occasions, and appearing alarmed and 
scared, and to bruises and discolorations of 
her body. The objection was that these wit¬ 
nesses did not connect the defendant with 
these appearances, or testify that he was the 
cause of them. It is true these matters do 
not constitute direct evidence of ill treat¬ 
ment or a long-continued quarrel, but they 
are circumstances which, taken in connec¬ 
tion with the testimony of what was seen 
and heard passing between the defendant 
and his wife, were fairly to be considered by 
the jury in determining the truth in respect 
thereto. Whether the relations between the 
defendant and his wife were friendly or the 
reverse, was to be settled, not by direct or 
positive but by circumstantial evidence, and 
any circumstance which tended to throw 
light thereon might fairly be admitted in 
evidence before the jury. [Italics sup¬ 
plied.] 

In Murray v. United States, 53 App. D. C. 119, 
288 F. 1008, cert. den. 262 U. S. 757, the defendant 
was convicted of manslaughter, the deceased hav¬ 
ing been his wife. The homicide occurred October 
15,1921. A witness for the Government was per¬ 
mitted to testify that “last summer the defendant 
and his wife had their little trouble.” The Court 
held that “evidence as to the conduct of the de¬ 
fendant toward his wife and their relations was 
admissible on the question of motive.” 
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In Commonwealth v. Dennery, 259 Pa. 223, 102 . 
Atl. 874, the defendant was convicted of the murder 
of a man named Howies. The evidence tended to 
prove that the murder was committed in the perpe¬ 
tration of a robbery. There was evidence ihat 
three or four days prior to the murder Rowles had 
said in the presence of the defendant that the de¬ 
fendant had taken money from him and also had 

i 

committed upon him an unnatural offense. The 
Court held that: ! 

The fact that the deceased had accused 
defendant of criminal offenses was admis¬ 
sible on the question of motive as it terided 
to show ill feeling between them . A fnan 
would naturally hate one who had accused 
him of attempting to commit an infamous 
crime . This evidence merely went to th4 ex¬ 
tent of showing that the deceased had made 
such an accusation against defendant and 
for that purpose it was competent. See 
Commonwealth v. Andrews, 234 Pa. 597. As 
Rowles was not resisting the robbers, his 
murder was such as might suggest some 
other motive, hence it was proper for the 
Commonwealth to prove any facts naturally 
tending to show the defendant’s prior hos¬ 
tility to the deceased. The evidence didj not 
establish defendant’s guilt of an independent 
crime and was not admissible for that pur¬ 
pose * * *. (Italics supplied.) 

Payne v. Commonwealth, 251 Ky. 776, 64 Sj W. 
(2d) 888, was a prosecution for the murder of the 
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defendant 's wife. The Commonwealth showed that 
a few’ days before the murder, the defendant had 
been presented in court for the purpose of hav¬ 
ing him put under a bond a keep the peace, but 
that he w’as released with an admonition to stay 
awray from his wife. On appeal the Court said: 

Evidence that he had been arrested a few 
davs before on account of mistreating his 
wife and had been put under bond to keep 
the peace, even though it was without surety, 
was competent on the matter of motive. 

In Brookins v. State, 167 Ga. 325,145 S. E. 449, 
the Court held: 

The general rule is that “ evidence of the 
commission of one crime is not admissible 
upon a trial for another, wiiere the sole pur¬ 
pose is to show that the defendant has been 
guilty of other crimes, and would therefore 
be more liable to commit the offense 
charged." But there are exceptions to this 
rule; one being that “if the evidence is ma¬ 
terial and relevant to the issue on trial, it is 
not inadmissible because it may also tend to 
establish the defendant’s guilt of a crime 
other than the one charged." Frank v. 
State, 141 Ga. 243 (2b) (80 S. E. 1016). 
On the trial of one indicted for the homicide 
of his wife, evidence tending to show a pre¬ 
vious difficulty between the accused and his 
wrife, about a year prior to the homicide, 
was admissible as tending to show’ the exist¬ 
ence of a bad state of feeling betwreen them, 
and as tending to show malice, intent, or 
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motive on the part of the accused in kiiling 
his wife. 

In State v. Castelli, 92 Conn. 58, 101 Atl. |476, 
the defendant was convicted of the murder of his 
wife, Annie. In affirming the judgment, j the 
Court said, 92 Conn. 70: 

As to the admission of the summons in 
the suit for nonsupport brought by Annie 
against Castelli, the objection that it tepded 
to prove a different offense from that with 
which Castelli was charged was properly 
overruled. The paper was admissible, being 
taken from Castelli’s person, as tendipg to 
show that Castelli had reason to believe that 
his wife had complained to the police 
against him in respect of the matteij* de¬ 
scribed in the summons. 

In State v. Stacy, 104 Vt. 379, 160 Atl. 257, a 
prosecution for the murder of the defendant’s 
wife, the State proved that two days before the 
homicide the defendant was arrested on a charge 
of failure to support his wife. This charge was 
still pending at the time of the killing. The (iourt 
held that this evidence was competent since it 
tended to show a motive for the crime. 

In Nickerson v. State, 205 Ala. 684, 88 So* 905, 
the defendant was convicted of first degree mur¬ 
der. The trial court, over the objection and excep¬ 
tion of the defendant, permitted the State to intro¬ 
duce in evidence an affidavit made by the deceased 
which charged the defendant with being drunk and 
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swearing before ladies, together with the warrant 
of arrest issued on the affidavit, and the record of 
the defendant’s arrest under the warrant. The 
affidavit was made on June 27, the defendant was 
arrested on the warrant June 29, and the killing 
did not occur until July 13. The Court held that 
this evidence was competent, saying: 

The arrest of defendant for the offenses 
charged under the prosecution commenced 
by deceased were facts from which the jury 
might determine the real motive for the 
homicide. This prosecution of defendant hy 
deceased was calculated to create ill will and 
had feelings in defendant toward the de¬ 
ceased, which jnay have produced a motive 
for the homicide. That prosecution evi¬ 
denced by the affidavit, warrant, and arrest 
of defendant, commenced by deceased, were 
facts on which the jury could look to find a 
motive for the commission of the offense 
charged in the indictment. The court did 
not err in allowing them in evidence. 
(Italics supplied.) 

Ill 

Refusal of the court to instruct on accidental homicide 

The appellant testified that he shot his wife in 
self-defense. There was no evidence whatever 
even tending to show that any of the shots was 
fired accidentally. The trial court, therefore, 
properly denied the appellant’s first prayer which 
told the jury “that in a prosecution for murder, if 
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it appears that defendant fired several shots, | the 
evidence is for the jury to decide whether, after 
the first shot, any of the rest were accidental.” 

Accidental homicide and homicide in self-defense 
are wholly irreconcilable, and where a defendant 
bases his defense upon one theory, he is not entitled 
to instructions on the other. Fearson v. Uriited 
States, 10 App. D. C. 536. 

iv j 

Refusal of the court to instruct on the subject of 

manslaughter 

The theory of the appellant was that his wif ^ had 
assaulted him and that he killed her in self-defense. 
If the jury believed the appellant’s version of the 
affair, he was entitled to a verdict of not guilty, j If, 
on the other hand, the jury found that the deceased 
had not assaulted the appellant, then the appellant 
was necessarily guilty of murder, either in the first 
or the second degree. In other words, if there was 
no assault by the deceased, then there was nothing 
to reduce the homicide to manslaughter; if there 

i 

was an assault, then the appellant was not grjiilty. 
The Court, therefore, properly told the jury that 
their verdict would be guilty of murder in the 1 first 
degree, guilty of murder in the second degree, or 
not guilty. ! 

The situation here is identical with that in Pres¬ 
ton v. United States, 65 App. D. C. 110, 80 F. (2d) 
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702, where the defendant testified that he had killed 
in self-defense after the deceased began an alter¬ 
cation and apparently started to shoot or cut the 
defendant. It was argued that the trial court 
should have instructed the jury that they might 
find a verdict of manslaughter. This Court held, 
that although the record did not support the attack 
upon the Court’s charge “even if an exception had 
been reserved, we should be obliged to hold that it 
was wholly without merit.” 

See also ! Aldridge v. United States, 61 
App. D. C. 103, 57 F. (2d) 942. 

Bell v. United States, 60 App. D. C. 76, 
47 F. (2d) 438. 

CONCLUSION 

In conclusion, it is respectfully submitted that 

i 

the judgment appealed from should be affirmed. 

Respectfully submitted. 

Leslie C. Garnett, 

! United States Attorney; 

Roger Robb, 

Assistant United States Attorney; 

Attorneys for Appellee . 
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